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Introduction 


MURRAY KEMPTON 


I lie lonllicl between law and conscience fell upon us so recently 
mid so unexpectedly that there seems to exist no extensive 
discussion of it except in these variant observations of the 
defendants who endured, the journalists who watched, and the 
scholars who reflected upon the consequential events, which were 
t u initially published by The New York Review of Books and are 
Ik o collected from the final two years of the last decade. 

lust Ice Holmes has described the development of the law in a 
passage as marvelous as it is familiar: 

The felt necessities of the time, the prevalent moral and 
political theories, intuitions of public policy, avowed or 
unconscious, even the prejudices which judges share with 
their fellowmen, have had a good deal more to do than the 
syllogism in determining the rules by which men should be 
governed. The law embodies the story of a nation’s develop- 
ment through many centuries and it cannot be dealt with as 
if it contained only the axioms and corollaries of a book of 
mathematics. 

Justice Holmes’s heresy of the Eighties has become the doctrine 
we take for granted— a little too much so, as can happen with 
doctrines taken for granted. The process of any judge’s ascension, 
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while not invariably stately, is usually slow, and he can arrive at 
the bench with his felt necessities as much as a generation behind 
those of the parties who quarrel in front of him. When Judge 
Hoffman says, “We are going to recess now, young man . If you 
keep this up—” and Bobby G. Seale replies, “Look, old man , if 
you keep denying me my constitutional rights, you are being 
exposed to the public and the world,” we may deplore the manner 
but we cannot overlook the force of the matter: what judges the 
conduct of one decade is, most of the time, the mind of two 
decades earlier; it is the Forties which sits on the bench and it is 
the Sixties which is called before it. 

In quiet times, this difference in felt necessities seldom pro- 
duces noticeable disturbances; the general run of judges, when 
confronted by the contemporary, have a nature more inclined to 
accommodation than to command. By habit they prefer to evade 
rather than engage fundamental issues; both Professor Chomsky 
and Professor Packer illuminate this habit in each one’s analysis of 
the wrigglings of that United States Court of Appeals which had at 
once to uphold the statute “against counseling, aiding, and abetting 
the evasion of the draft” and to accommodate its sense that the 
chaplain of Yale University and the favorite pediatrician of Mrs. 
John F. Kennedy were not persons who belonged in jail. 

But, more important, judges live in an atmosphere whose peace 
and order is secured by common agreement as to what is criminal; 
defendants, for reasons of convenience if not of morality, agree 
with the prosecution, that the act imputed is a crime: if they deny 
it, they are properly evasive; if they admit it, they are properly 
humble. The occasions for which the law is not prepared are those 
when it confronts defendants both direct and defiant. 

Those are times when society is at war with itself. They are 
signaled by that reversal of roles where court and prosecution can 
no longer appeal to the support of fundamental principles because 
the defendant has taken them for his own, when it is the court 
which speaks of the prerogatives of the kingdom and it is the 
defendants who speak of the people’s ancient and just liberties. 
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I in i ij.fi Min ih*' juMiple ancient and just liberties comes 

1., Ms (mum flu ii v < n(i riitli cmfuiy, a lime not merely glorious for 
I* v »* I m 1 1 • *t i h mil leiijble I oi its icpicssions but much more for 

lilt 1 1. m m h i mil tin bearing ol the victims of each. The 

1., i m 1 1 1 « tint dr mi ibed here are not unworthy of that 
ifMihov When* Hobby Scale erics: 

Wtill a minute I got a right what’s the cat trying to pull 
in iw I mi leaving I can’t stay? 

fh« mho i mi it m though the parallel might seem to both parties, 
ft ..i f liiii l« the I list before his alien judges: 

I would know by what power I am called hither. I would 
know by what authority, I mean lawful. 

And tin* tcl'rain of Judge Hoffman, 

Mi Seale, do you want to stop or do you want me to 

direct the marshal 

u the answer to Charles I from the President of the High Court of 
Imitlcc: 

Yom way of answer is to interrogate the Court, which 
beseems you not in this condition. You have been told of it 
twice or thrice. 

then there is the trial of William Penn for conspiracy to 
address a tumultuous assembly in Gracious Street in 1670 ; 
Hobby Seale’s avatars turn out to be as surprising to the rest of us as 
they probably are to him: 

His Judge: Sir, will you plead to your Indictment? 

William Penn: Shall I plead to an Indictment that hath no 
foundation in law . . . 

His Judge: You are a saucy fellow, speak to the Indict- 
ment. 

William Penn: The question is not whether I am guilty of 
this Indictment, but whether the Indictment be legal; it is 
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too general and imperfect an answer, to say that it is the 
Common Law. 

His Judge : You are an impertinent fellow, will you teach 
the Court what Law is? . . . It is . . . that which many have 
studied thirty or forty years to know, and would you have 
me tell you in a moment? 

William Penn: Certainly if the Common Law be so hard 
to be understood it’s far from being Common Law. 

His Judge : Sir, you are a troublesome Fellow, and it is 
not for the honour of the Court to suffer you to go on. 

(William Penn, having been acquitted by his jury, was imprisoned 
for contempt of his judges.) 

His Judge: Take him away, take him away, take him out 
of this Court. 

William Penn: I can never urge the Fundamental Laws of 
England, but you cry, Take him away, Take him away. 

And, in very like the same spirit, the exit of Bobby Seale: 

Mr. Seale: (The marshals are carrying him through the 
door to the lockup) I still want an immediate trial. You 
can’t call this a mistrial. I’m put in jail four years for 
nothing? I want my coat. 


Judges do not often remember the seventeenth century; an 
exception is Justice Hugo Black, whose obsession with those 
ancient confrontations has accompanied the grandeur he now 
carries into the twilight. There is a comment of Justice Black’s in 
Uphaus v. Wyman which serves as final ruling on all the judges 
whose sufferings and surrenders adorn these accounts, from Miss 
Jessica Mitford’s acid portrait of Boston’s Judge Ford, as stipulat- 
ed by Professor Packer, or Mrs. Gray’s more kindly description of 
Milwaukee’s Judge Larson: 

“One of the Judges who acquiesced in the imprisonment of 
[John] Bunyan was,” Justice Black remembered, “Sir Matthew 
Hale, later Lord Chief Justice, a man later described by Lord 
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I 4tH|« t ^H I Im ittuM pure, I lie most pious, the most 

„,.b^> I Icuiucd' Chief Justices England ever 

i, 4 1 it,.- ii . i. . ii|ii!ini it nol entirely unjustified, despite the 

1., i n,„i lit- ■ . . ■>iil wn iiIho maned l>y the part he took in the 
unit i- iimi .uni n'lili'iii lup, ol two unfortunate women as witches 
i, | t!,)i, i i iiii|ii 1 1 hi ii iio ill ary upon the record of the judiciary, 

Ill discharging its duty to protect civil 

lllimllM " 

W,, imv, tlit'ii . entoicd upon one of those special periods in the 

1.1.1., M .ii i Million when the state brings to trial private men who 

by bringing the slate to trial, and when a jury that votes 

,,,,111,11 hr. done the act of rebellion. Moral absolutes are the 
M|t|iiilnl(ul mode of expression in such struggles; it is particularly 
mo uiiiloiliiiio that the common sense, subtleties of reason, and 
it, i hull, unde for the social fabric of Professor Dworkin’s argu- 
iii, ni ii|iitlnsl government prosecution of civil disobedience cannot 
i , , hi (ring in such times. For the fabric has already been 

,i|i|n'd. the government does what it must and the defendants 
ihlml they must. Still, what Professor Dworkin gives us is anything 
Inn incmialdoruble; he tells us the lesson other judges and other 
I-, ivi'i mu n will have learned from these events and he suggests the 
concept of law which may arise out of the experience. Curiously 
enough indeed, his advice to governments sounds very like those 
maxims learned from the confrontations of the seventeenth cen- 
tury by Lord Halifax, who may have been its wisest and was 
ivilainly its most durable statesman: 

I ) Men are not hanged for stealing horses but that horses 
may not be stolen. 

The real failure of these trials comes from their disregard of 
Ibis maxim: these are histories crying out that, in their prosecu- 
tion, the courts have set before us convicts who, instead of being 
warnings of what to avoid, turn out to be examples of what to 
follow. Andrew Kopkind’s report on Captain Howard Levy is 
particularly affecting because the spectacle of Captain Levy’s 
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witness made Kopkind wonder about the seriousness of his own. 
Far from inhibiting the stealing of horses, Levy punished becomes 
an inspiration for the stealing of horses: “Levy is spiritually 
responsible for it all,” Kopkind is told in Columbia, S.C., of all 
places. “He single-handedly turned on the half-dozen people who 
started it all down here. Its the best example of direct political 
organizing I have seen.” 

The conviction of the twelve persons who burned the records 
of the Milwaukee Draft Board is accomplished; but the district 
attorneys who achieved it can no longer be what they were. One 
of them quits his job to give his time to black civil rights cases: 
“I’m still not sure what they accomplished politically,” he tells 
Mrs. Gray. “But whatever religion is, they’re where it’s at ... . I 
suppose the essence of religiousness is to break the rules at the 
proper time.” The Judge is observed to weep at Father Mullaney’s 
sentencing. A jury even acquits the Oakland Seven of conspiring to 
resist arrest at an anti-draft demonstration; and afterwards a juror 
visits the home of defendant Frank Bardacke. 

The changes of mind, indeed of life, suggested by these scenes 
lead us closer than we might have expected to Lord Halifax’s 
second maxim: 

2) Where the generality are offenders, justice cometh to 

be cruelty. 

It would be too much to say that we are yet at the place where 
these are offenses general among private men. And yet the 
offenders have that style modest and frank which we would like 
to think typical of our countrymen; we need no better evidence of 
that style than the statement of Michael Ferber and the letter 
from Frank Femia which are printed here. How typical all of them 
are, the Jew who became a doctor, the Catholic who became a 
priest. The puzzlement, the openness to amusement almost as 
much as to respect in the experience of watching them which run 
through the chronicles of Kopkind and Mrs. Gray is, one supposes, 
just the tone they would employ in writing about themselves: they 
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i.M.i i>.« ntxhii ith iihil* m i pusime entirely matter-of-fact. We 
at* i r^i > tiiih ill mm in tin wieslling between power and liberty 
»i.t h ih. n hiitl Inive only begun but not too early to know that, 
n li. ii ^H illing i ovci , we will be something different from 
’• \m h I In lime . which impel defendants to stand forth as 
id iIm mutts which liy them are remembered in the times 
MmI ImIImvn b h | ben service to a revolution of justice. 
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ANDREW KOPKIND 


I. Captain Levy 

At eleven in the morning of a drizzly day in June, Captain 
Howard Brett Levy, M.D., was seized and manacled, hurried from 
a barracks courtroom, and carried off in a staff car to the stockade 
at Fort Jackson, S.C. He stayed the night in a small bare cell 
behind a crude wood-and-wire door, and the next day was 
inexplicably moved to an empty ward at the post hospital where 
he had served for nearly two years. There he is confined, under 
constant watch by an MP, as he begins a sentence of three years 
at hard labor for crimes of conscience and belief. In a sense, Levy 
concurred in the findings of the court martial. He did what they 
said he did, and he is not sorry. He killed no guard, threw no 
bomb, raped no white woman, stole no secrets, packed no 
pumpkin. Nobody framed him; he is the wanted man. What is in 
contention is not the fact of his actions, but their meaning. Levy 
refuses to be complicit in a war he abhors; the Army calls that 
disobedient. He accepts responsibility for the consequences of his 
acts; that is unbecoming conduct, and it promotes disloyalty. Levy 
did not seek to change the Army, but to ignore it, and he wanted 
14 
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§Rt mmmim! hut . *|»ir imi I hr Army, in (lie way it often 

(Im# 9 hint j»t%i alt'll In ilid not want. 

i - ttionklyu, where he was born thirty years 

•• • *-. I *i I t- I -»n h m K .nit* is lined with milestones familiar 
f»i In* iHt.i.fiiMii ll< wii the only child of conventionally nice 
lilt i *h |..u ml ihr aid <>! high school, he became vaguely 

m! puliiii II I had been old enough I would have voted 
|u« | ifeHthnwa At NYU he studied hard (“I had to, I wasn’t 
h» HI Mm I i mldrd a lespectablc record, and became the presi- 
dpMi ..i .» I * a In nil y which he helped found. “It was designed to 
«l. N ll»h»t* ihfil halernilies don’t do,” he said. In that case, it 
^ it tod ill way ol avoiding the conformism of the era without 
n* dL Mining oil I 

lit* nin'ii ladical thing I did in the Fifties,” Levy said in the 
mmmm ol a long conversation one afternoon in the middle of the 
* him I mat I lid, “was to go to folk music concerts, or read the 
I h l im Frauds catalogue.” He went to Downstate Medical Center 
In in he interned at Maimonides Hospital in Brooklyn. 

I '*• a inh iested in the money part of medicine,” he said. “But 
*!-• n • i »*iil change happened. I took part of my residency at 
F- •!• uii find I was working with people who were destitute and 
downtrodden and completely cynical about the system. I began to 
identity wilh their problems in a real way.” 

there were others in America who were turning off “the 
sY'slem" in those years, but the effect of the mew “generational” 
mood was indirect at best. “There was absolutely nobody to talk 
to. I I ried to talk all the time. Everyone I knew disagreed. You 
know, if you hang around with old socialists all the time you 
begin to think that everyone’s a socialist; it just ain’t true. If you 
hang around with liberals, you think that everyone’s a liberal. That 
just ain’t true. But the people I hung around with were racists, 
and most people are racists. Period.” 

Levy read Paul Goodman and C. Wright Mills and went to 
lectures by Negro radicals. He listened to WBAI, the audience- 
supported radio station, and when its license was in jeopardy, he 


ANDREW KOPKIND 


wrote a letter to the FCC. The license was renewed, and Levy was 
encouraged to write to President Johnson and the New York 
senators— “all those irrelevant people”— on weightier matters. But 
now the letters did not do much good. The first “really activist 
thing” he did was join a welfare workers’ picket line in 1965 in 
New York. “I was uncomfortable as hell,” he remembered. “It was 
freezing and raining and a terrible day. But most of it was just the 
fear of having my friends see me.” 

At about that time, Levy’s marriage began to disintegrate. He 
had married right after medical school, before his ideas of himself 
and his world began to change. “I said screw all the materialism; I 
don’t want to be poor, but I’m not interested in the money part.” 
Like many of his contemporaries whom he had never met and 
who were also changing, Levy began to believe that he might 
spend a part of his life in jail. There was nothing romantic about 
it. “Individual martyrdom is irrelevant in this society,” he thought, 
“but sometimes you get yourself into situations. At Bellevue I saw 
people lined up in the morning defecating without even screens 
between them. That’s just degrading. The aim is degradation. I feel 
more strongly about that than about Vietnam.” 

In medical school, Levy had signed up with the Army’s Berry 
Plan, which allows doctors to finish their training before accepting 
the inevitable draft call. There is no “selective” service for doctors; 
it is an across-the-board sweep, with no deferments for family 
status, few for physical impairments, and eligibility until the age 
of thirty-six. Levy was to report to the Army in July, 1965. 
Because of the crush of new commissions at the end of the 
academic year, there was no room for him in the orientation 
course given most Army doctors at Fort Sam Houston, Tex. He 
was expected at Fort Jackson, and for weeks beforehand he was 
anxious and depressed. He drank a lot and came home sick. His 
marriage was about over, and it was hard for him to separate the 
two traumas of change. 

“It wasn’t the regimentation of the Army that bothered me,” 
Levy said, “although I didn’t like it. It was Vietnam; it bothered 
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M 4 ini iLm .huI ii IihHmt. me .1 lot more now.” He was two 
| (it# ti ilniv .it (nil lacl ..on (cai (rouble). He checked into 
(|H tHifj tin in i nigh I . discovered (here was no hot water in 
dig §c ^ f hmI miivcd In .in oil post apartment the next day. 

"tut t.Mlltin came soon afterward when he found a 
< | m I U * hill Im ofliccis’ club dues on his desk. He never paid 
h mi a„ hill , which followed. He was not terribly popular with 
his MtpfMjnt* 

I ml I,,! ,i basic-training center with a large transient 

(ttipHtfiMnH Hid not much connection with the neighboring city of 
i niuiuh i t I mi lackson is barren of intellect, barren of life: the 
peofd# n« h i M olly alive in any sense of the term,” Levy said. He 
o n iiHihth d One Saturday morning in a Columbia coffee shop he 
HHlit t il hi Hem in the paper about a Negro voter registration drive 
ii t a town called Newberry, S.C. Levy had no idea where it was. 
Im i Im 'itiickly paid his check and started out to find the action, 
hmi m how . he made his way to the county courthouse, where a 
dtmtomsUallon was in progress. He found the local organizer, a 
v M»ni|! while Army veteran named Bill Treanor, and volunteered 
M<! mu vh es 

1 1 w,r. veiy simple then, very romantic. The next afternoon we 
m | hined .m old man in his nineties,” Levy recalled. “He was all 
henl over , a sharecropper all his life, and he was so proud with his 
yellow registration slip. It made us feel so good. I don’t think I’d 
feel the same way today.” 

I evy wen I to Newberry every weekend that summer, and in the 
l.dl joined in civil rights work in Columbia. Later, he staged a 
fund-raising rhythm-and-blues show (“it was monumentally unsuc- 
cessful financially but extremely successful artistically”), and the 
nexl year began to publish an eight-page biweekly newspaper for 
the movement called Contrast. But civil rights organizing is not a 
usual pastime for a white Army officer in South Carolina, and 
lx;vy soon piqued the interest of the Counter-Intelligence Corps. 
Investigators got to him shortly after the summer project was over 
and questioned him closely about his politics, his reading matter, 
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and his organizational affiliations. They were worried about the 
sponsorship of the Negro radicals’ lectures (Trotskyist), and were 
not calmed by Levy’s assurances that he only went to listen. They 
asked him to take a lie-detector test, and he refused. Finally, they 
asked whether he would follow an order of a superior officer in 
any circumstances, and Levy said, of course he would not. 

All along, there had been minor run-ins with authority. Levy 
never could manage to wear his uniform correctly, nor keep his 
shoes shined, nor remember to have his hair cut. His manner is 
abrupt and defensive at times, but he can easily be warm and 
eager with those for whom he feels some companionship. More 
than anything, he is Brooklynesque, with none of the assimilated 
“shoe-ness” of the med-student style. That suits Levy and his 
friends, but it is not always successful with the types at Fort 
Jackson. One day he had an argument with an MP officer: 
something about a parking ticket. “I was short with him,” Levy 
admitted. In his report, the MP gave more details: 

When told to come to attention and salute, subject smirked, 
came to attention on one leg and half heartedly put his hand 
near his head with his fingers in a crumpled position, then 
threw his hand in the direction of the wall. His left hand 
remained in his pocket. Throughout the conversation, CAPT. 
LEVY was insubordinate by facial expression, body move- 
ment and vocal inflection. Subject needed a haircut and his 
branch and US insignia were in reverse manner. 


II. Colonel Fancy 

On post, Levy spent his time running a small dermatology clinic 
for soldiers (V.D.), dependents (acne), and retired personnel 
(psoriasis). He was well thought of professionally. Col. Chester H. 
Davis, the hospital’s executive officer, had no complaints about 
the way Levy treated him for a dry spot on the buttocks (“Don’t 
wash so much”). Then Fort Jackson initiated a training program 
for Special Forces medical aidmen— the part-combat, part-medic 
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M t Iiiphi H« m i . .iimI Levy was assigned to give! 
fit* day* h! iiiMiihtloii in dermatology. 

| HlNlM *i I • m Mm. m loin mouths- “with some reserva- 

i#i • Nmm! IIh'hi fin' most interesting people on the base. 
• Ml I nil ni Li r H y belween (he backgrounds of the 

M • ftml uliin ( ivil rights workers: the alienation from 
PM* 1 *** hmilu (In I eeling of being trapped by the society, 
M|P to luon* ■•-iik r I Ire I ol one’s own. 

I titkfMl il»* in about (lie war and about themselves, but 
•(to * *hil« I luili/cd (hat it wasn’t doing any good. For a 
Mm* I t M *ibd (hr kind of crap that some of the other 
,l ‘ , l thi'v |ns! lot the aidmen hang around and never 
MmMi i # «• i « i i t | (hun I’hcn, last June, I just kicked them out. 

It l tnt ('lice ( ualized in the beginning, but I had two 
M = I ti l I don’t think you can possibly train guys for 
fh* day* In demmtology to a point where they’ll do more 
p*mm| ill . hi hiiim, And second, I don’t think medicine should 
L». M*ul (oi political purposes. You can’t separate it from the 
*••• It < p»ni and parcel of the same thing. 

i oiii Hoi commander heard that the aidmen had been 
**hM* i| n. lining, but he let the matter slide after an inconclusive 
• . * i • * v m v\ wiih Ihe Captain. But Col. Henry Franklin Fancy, who 
,M *‘k uMunmnd of the hospital in mid-summer of 1966, was not 

• iuih no complaisant. He had noticed the “flag” on Levy’s 
puMiimcl file, denoting a security risk; “communistic,” Colonel 
I am v (bought to himself (as he testified later). Then Fancy began 
h» ning i o ports that Levy was telling aidmen and patients that the 
wui ui Vietnam was wrong, that he would not serve in Vietnam if 

• •mIuuI. and that if he were a Negro soldier he would come home 
in light for civil rights. As for the Green Berets: They were “liars 
'i ml thieves and killers of peasants and murderers of women and 
cl Midi on.” Worst of all, Levy had been talking like that to enlisted 
men, in violation of the responsibilities of rank. 

Colonel Fancy was wondering just what to do when an 
Inldligcncc agent told him the little secrets of Levy’s “G-2” 
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dossier. The full richness of its 180 pages has not yet been 
revealed even to Levy’s civilian lawyers, but it contained such 
spicy information as this interview with a sergeant: 

Levy expressed very leftist ideas and viewpoints. He spoke 
favorably about those persons who burned their draft cards, 
feeling that this was their right, and they should not be 
prosecuted for this. Source does not consider subject a loyal 
American because of his statements condemning US poli- 
cies .... Levy was quite pro-Negro, to the side of the 
Negroes when discussing civil rights matters, and appeared to 
think more of the Negroid race than of the White race. 

Colonel Fancy told his executive officer, Colonel Davis, that 
Levy was a “pinko.” Then, after consultations with Army lawyers, 
Fancy issued a formal order to Levy to train the Special Forces 
aidmen. Levy did not comply. Colonel Fancy was ready to take 
non-judicial disciplinary action when, after another close look at 
the G-2 dossier, he and Heaven knows who else decided to escalate 
the proceedings. Fancy charged Levy with willful disobedience of 
an order (a capital offense in wartime), and with promoting 
disloyalty and disaffection among the troops. A general court 
martial was convened. 

Levy is convinced that the ante was raised because of his 
politics, or Colonel Fancy’s reading of them. There is nothing to 
suggest that the commandant was in any way flexible on the 
subject of pinkness. In a preliminary hearing, Colonel Fancy 
testified that the communist line, as he understands it, includes 
“the requirement for world domination . . . and the lack of what 
we consider God and their requirement not to believe in God. The 
requirement to agitate and propagandize in such a way that 
non-communist people’s minds are maintained in a state of chronic 
anxiety in the hope that this will impair their will to resist the 
communist domination.” The civil rights movement, he said, might 
well create such anxiety, and the anti-war protest was communist- 
based. That seemed to take care of Captain Levy. Colonel Fancy 
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H t ,M wain ‘i « lav. <>l aidmen, in a graduation speech, 

i * flit hUmhdimenls ol left-wingers who might have 

i in* In i*s|M Li| Mill, there was a touch of sentiment in the 
44 bin i hi- day allei the preliminary hearing had been 

i.»*i i -mmI Mir t out I martial about to begin, Howard Levy 
iff******) * MHlidus nml in the mail: “Look to this day for it is 
im lead “l or yesterday is already a dream and 

h »»m!v .i vision. But today makes every yesterday a 
Im on hI happiness and every tomorrow a vision of hope. Hope 
i mi i'i« i Inlay i*. happy and the year ahead is full of all that means 
n (m you ll was signed “Bud and Cooksie Fancy.” 

Hi < >i/*ttiln Shusterman 

I - . . il> why I he Army permitted the Levy trial to blow up out of 
di hi i it mi ill pmportions is still unclear. But the proceedings seemed 
Ih la! • mi a life of their own. The actors were swept along by a 
pla v they never wrote. In the fall, Levy told his girl-friend, an art 
Mitdr nl ill the University of South Carolina named Trina Sahli, 
*h ti hr believed no final action would be taken before he left the 
■Amiiv in July, 1967. Levy’s lawyers gave the authorities any 
mi ml in of escapes— including an application for conscientious- 
nhjrt Im status, which was promptly refused. But the charges kept 
Inn rasing. In February, a third count was added, for “conduct 
unbecoming an officer and a gentleman,” on the basis of the 
« nnvnsations with enlisted men. A few days later, two more came. 
I liey stemmed from a letter Levy wrote to Sgt. Geoffrey Hancock 
m Vietnam, at the suggestion of Bill Treanor, the civil rights 
worker in Newberry. Treanor had been stationed in Hawaii with 
Hancock. The two regularly corresponded, and Hancock (a white 
man married to a Negro girl) expressed some concern about the 
Vietnam protest movement at home. Treanor thought Levy could 
tell Hancock how it was: 

I am one of those people back in the states who actively 
oppose our efforts there and would refuse to serve if I were 
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so assigned [Levy wrote] .... I do not believe that you can 
realistically judge the Vietnam war as an isolated incident. Il 
must be viewed in the context of the recent history of our 
foreign policy-at least from the start of the cold war .... 
Geoffrey, who are you fighting for? Do you know? ... Your 
real battle is back here in the US, but why must I fight it 
for you? The same people who suppress Negroes and poor 
whites here are doing it all over again all over the world and 
you’re helping them. Why? You . . . know about the terror 
the whites have inflicted upon Negroes in our country. 
Aren’t you guilty of the same thing with regard to the 
Vietnamese? A dead woman is a dead woman in Alabama 
and in Vietnam. To destroy a child’s life in Vietnam equals a 
destroyed life in Harlem. 

The letter went on for eight pages, with a great deal ol 
explanation and obvious passion. It ended with an invitation for 
reply (the two had never met), but Hancock did not answer. He 
kept the letter for fourteen months in a pile of trash, and when he 
saw a television broadcast about the Levy affair on Okinawa, 
turned it over to his superiors. 

At some point, the Army began to worry about the effects of 
the trial. Its tactics began to seem a little more cool. Col. Earl V. 
Brown, the service’s chief law officer, was sent down from 
Washington to be the “judge.” The Fort Jackson commanding 
general appointed a court martial composed of ten men of rank 
higher than Levy’s, all career line officers, four of them combat 
veterans of Vietnam, and all but one Southerners. The line-up was 
out of a Frank Capra war movie: one quiet Negro, one inscrutable 
Nisei (both quite junior), and a major v/hose eye had been lost in 
a (“friendly”) mine explosion in Vietnam. There were no Jews, or 
doctors, or captains, or enlisted men, or women, or non-career 
officers. For the prosecution, the Army found a young Jewish 
lawyer in a camp in Georgia and brought him to Fort Jackson. 
Someone in the Pentagon had been reading Zola. 

Capt. Richard M. Shusterman presents only one of the count- 
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* Hi* l* v\ .ill, in Amiable, ambitious, square, deferen- 

| pH««! <“.l '“v* .itl Shustcrman is everything that Levy is 
to* m ItelHMM** In military necessity and good order, the proper 
^^■1 l||! We* it Ibi lights of men and the demands of institu- 
te* lit# mtH*tluliis of moral standards. He asserts that the world 
fjtmpi#* be understood, and he makes a positive value of 
(tel ii m» M tttpt idiMhkion li gets him off the hook. If he had any 
•!" Im ulnnlng, he had convinced himself of the moral 
■teftt* id Inn Mile by the time the court martial began. He even 
teNt*d in h.iv. allayed some of the difficulties he may once have 
Ml Im #u|i|Miiling US policy in Vietnam. 

UmilttMUiiii Is Levy before Bellevue. He is the part of the 
PHtMiiMM id the late Fifties— by far the larger piece— which is 
ftmHtmini'i wllli its past, unmindful of its future. He votes for 
III-* ml I h mini nils and moderate Republicans, his favorite magazine 
It Iht \ w Hcjmhlic, and he wishes that New Left students would 
•inm (lu ll beards and dress neatly. It would help them sell their 
in the marketplace. Phi Beta Kappa at Lafayette, a full 
» ImliM ill Ip (o Penn Law, and a job, perhaps, with a tony firm in 
h.iUl. Ipltiu that now and then takes a few well turned-out Jews. 
II. d.M mi’i mind the officers’ club at all, but would defend to the 
•b •• 1 1 1 anyone's right not to like it. Except, of course, when he is 
tin . I nr I prosecutor. 

1 1 Major Llewellyn 

I hr hial began on May 10 in a small low-ceilinged hut on a sandy 
knoll ;d Fort Jackson. The court assembled each morning at 0900 
boms, as everyone was fond of saying, in the way tourists on their 
I uhl trip abroad enjoy the simplest Berlitz phrase. Newsmen and 
spectators drove to the court through fields of recruits doing 
calisthenics, romping over the “confidence course” (formerly, the 
obstacle course), or charging aimlessly with fixed bayonets. 
Women remarked sadly on the youthfulness of the soldiers march- 
ing down the roads. 
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Shusterman had an easy job. He had to prove that the facts of 
the case were as everyone agreed they were, that Colonel Fancy’s 
order was lawful, and that Levy had said and written the words 
ascribed to him. Colonel Brown, the law officer, ruled that the 
truth of the statements was immaterial, as was evidence of their 
effect. As a matter of fact, Howard Levy was not much of a 
subversive. No one became disaffected or disloyal. Shusterman did, 
however, have to prove Levy’s intent to commit his crimes, but 
the court was permitted to draw its conclusions on that matter 
from the circumstances of the case, and from the pattern of 
Levy’s political behavior. 

Colonel Fancy was first on the stand, reciting softly and with 
no feeling the tribulations of life in the hospital with a trouble- 
making pinko. During much of his long testimony, he stared at the 
thin red carpet beneath him. The men on the court seemed 
sympathetic; no officer likes to be disobeyed. Levy’s civilian 
counsel, Charles Morgan, Jr., tried to establish from the succession 
of aidmen who followed that they were essentially combat sol- 
diers, not medics. Some carried Red Cross insignia on their I.D. 
cards, and some did not. The point was never established. 

The first indication that Levy was not alone in his concern 
about complicity and responsibility at the Fort Jackson hospital 
came in the testimony of another Brooklyn Jewish doctor named 
Ivan Mauer. Levy had once told him: “You’re no better than the 
rest. You’re in sympathy with me, but you want to walk the 
tightrope.” At last, Captain Mauer got off the tightrope. He was 
not teaching aidmen at present, he said, and he would not 
participate in the program if he were assigned. There seemed to be 
a small “doctors’ revolt” brewing. A Negro ophthalmologist (who 
in the thousandth irony of the case was treating the wounded 
one-eyed major on the court) testified for Levy that he had 
serious doubts about training aidmen. He compromised with his 
scruples by merely letting the students look over his shoulder as 
he worked, with no formal instruction. He told the law officer he 
was afraid to say even that much, for fear of prosecution. 
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MmpiiM Im'I I** I’liM 1 1 ip defense’s case with a battery of charac- 
I iw\ Lilhei, Negro civil rights workers— and was 
ii , * i > lit hip “an aura of Nuremberg” when the law officer 
mifiMtpttHl II Mni hum wanted seriously to invoke the Nuremberg 

♦ - iImii Hildleis have a duty not to obey orders to commit 

• 41 then he had to prove that the US was following “a 

r fm! |«i illi \ in a pattern or practice” of war crimes in Vietnam. 
M f *>> * • ilunncd. “Give me an extra day,” he asked Colonel 

* m hull seriously. 

M . i hi actually had five days, but the task was hopeless from 
* mi I « >i tactical and political reasons (for example, dissension 

• ohm Ihe American Civil Liberties Union, for which Morgan is 
•*#♦!»« in Director), he decided to limit his testimony to criminal 

i Mmiiu by ihe small Special Forces contingent in Vietnam. That 
liMiinalrd evidence of saturation bombing, napaiming, and geno- 
idi A platoon of ACLU lawyers and staff assistants flew into 
i "hmibia from New York, accompanied by scores of new report- 

* there were rumors of famous witnesses on the way— Sartre, 
M» Mi und Russell, leaders of the NLF. At the end, there were only 
•tiMM Robin Moore, the author of The Green Berets ; Donald 
Dmimn, the Ramparts editor who had served in the Special Forces 
hlimolf; and Peter Bourne, a British-born US Army psychiatrist 
|u*l hack from a study tour in a Special Forces camp in Vietnam. 

Moore was never actually a Green Beret. He was a Sheraton 
Molds P.R. man who went through Special Forces training to write 
his hook (3Vl million copies sold), and has not yet gone back to the 
T K business. He was embarrassingly chummy on the stand (“no 
.weal,” he told the judge, and he called the Montagnards “Yards”— 
which indeed was kinder than a prosecution witness who called the 
Vic I Cong “Luke the Gook”). But, like Duncan after him, he did 
provide some grisly tales of the tactics of Special Forces when they 
me done winning the hearts and minds of the natives. No one 
seemed particularly moved. Moore, Shusterman, and Colonel Brown 
kept chatting about the cheapness of life in the Orient, the 
superstitions of the Vietnamese, and the exigencies of the war. 
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Peter Bourne provided the most convincing testimony about tin 
way in which the Special Forces turn over prisoners to the South 
Vietnamese, to torture them as they please. The US maintains no 
prisoner-of-war camps and “military necessity” demands the trans 
fer to the South Vietnamese. Under the rules of war, military 
units that take prisoners are responsible for their well-being, but 
none of the testimony satisfied the law officer. He ruled the next 
day that a case for war crimes as a policy had not been made, ami 
he did not allow the testimony of “isolated incidents” to go 
before the full court. 

Nuremberg Day was followed by Ethics Day. The defense went 
back to its original line, that Colonel Fancy’s order to Levy need 
not have been obeyed if it was contrary to the principles of 
medical ethics-that is, the rules against teaching medicine to those 
who will not practice it ethically. Three physicians (Victor Sidel of 
Harvard, Louis Lasagna of Johns Hopkins, and Benjamin Spock of 
everywhere) and a non-physician faculty member at Harvard, Jean 
Mayer, testified lucidly about the role of ethics in a physician’s 
life. Shusterman tried to get them to admit that whatever good 
the Special Forces aidmen might do in Vietnam justifies their 
military role, or at least is distinct from it. But they would not 
buy his cheerful pluralism. The aidman’s role is inextricable from 
the war policy. The aidmen and the pacification teams and the 
winners of peasants’ hearts and minds do not make war any 
better; they merely make it (possibly) more complete, more 
effective, more legitimate. 

Shusterman produced a physician from Duke Medical School to 
refute the defense’s experts. Doctors may train “paramedical 
personnel,” the witness said, but they need take no responsibility 
for what the paramedics do with their training. But the most 
frightening witness of all was Major Craig Llewellyn, a thirty-year- 
old Special Forces physician, who ran the program in Vietnam for 
a year-and-a-half and now directs training at the John F. Kennedy 
Special Warfare Center at Fort Bragg, N.C. Llewellyn arrived in 
paratroop boots and an open shirt, his head shaved almost bald 


26 


i AMAIN LEVY I-DOCTOR’S PLOT 


him* ■ 'mm thiii}’ like a karate instructor’s. With cold 
i * i !h. it the Special Forces are the best thing that 
t t i t \ h iiuiii, or any other counter-insurgency situa- 

* ' i I lie aidmen bring modern medicine to areas 

* I Mh i hlneMi doctors”— “neither Chinese nor doctors.” 

• — ■« * a i as strong as any Calvinist missionary could 

l • . h md with precisely the same logic. He proclaimed 

h» iihie ol participatory imperialism— let the people 
»• • • pt American intervention. The court was impressed, 
* li sted the prosecution’s rebuttal. 


* « h,nlt \ Morgan 

*» , Midd reasonably believe that the court martial would not 
• I • v y Aside from the disadvantages of military procedure 
*. * ih* nilhei disorganized if often brilliant defense, there was 

* i * " I * i \ loo much at stake for the Army. Levy was a symbol of 

* m hhI willfulness. 

Mmi iii ilic motel in Columbia where the defense lawyers, Levy 
! ho family, and most of the press hung out, there was a 
‘MiHihlng kind of euphoria. The out-of-towners were isolated and 
1 i mi ted by the strangeness of the small southern capital and the 
■i .t worldliness of the army base. More than that, they had 
I* sloped a sympathy— for many a commitment— to Levy for 
hiili there were no appropriate forms of expression. In civil 

• *,«i»i marches and peace demonstrations, the committed can shout 
md ‘dump and wave banners. If they like, they can make faces or 
IN' ai hostile segregationists or pro-war hecklers. But there was 
m i visible enemy to be angry at in Columbia. The substitute was a 
hi/ me, compulsive hilarity. There were gags and songs and 

• oiktails late into the night. Levy joined in as thoroughly as 
anyone; his parents looked somewhat baffled, but did not leave 
i hr scene. No one really could leave. The motel was like some 
moored ship carrying a cargo of doomed but laughing passengers. 

I he party began to wear thin in the last few days. Capt. 
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Charles Sanders, a quiet southern Army lawyer, serving as Lev\ 
military counsel, was wrenched out of shape. He had started lit* 
case as a routine assignment. By the time it was over, he had (u 
question his values, his background, his deepest sense of himsell 
Levy’s act seemed to touch Sanders directly, at the same person.il 
level on which it was made. Morgan had been working hard on the 
case for six months, and he was utterly involved and completely 
worn, but he managed to pull the pieces of the case together for .1 
moving and masterly summation. Where it touched the law was 
not entirely apparent. But it was so painfully personal and so 
profoundly felt that even the court may have been moved to 
mercy. 

“Events occur in the life of the world that are irrational, and 
the reason that they occur is that good men don’t stop them,” 
Morgan said. He is a great whale of a man, rumpled and sweaty at 
the slightest exertion, and he ranged around the small courtroom, 
talking without a script. “This case shouldn’t be here. Dr. Levy 
shouldn’t even be in the Army. Some place down the line, there 
was a place for this to stop, but it didn’t. Now it’s your 
responsibility to stop this thing as it monumentally cascades on to 
some crazy wild conclusion.” 

Morgan knew how things get out of hand. He had been a 
lawyer in Birmingham, Ala., in 1963 when he spoke— tentatively 
at first— against White racism. He was forced to leave the state. 
“Men are constantly being fitted into structures and sometimes 
they conform and sometimes they don’t. Sometimes men become 
martyrs by inadvertance, and around them swirl great movements. 
I don’t want a martyr. I want acquittal and we’re entitled to it 
and the Army will not fall if Levy goes free. 

“More lives have been taken for heresy and witchcraft than for 
all the crimes in human history. More people have been tried for 
crimes that do not exist than for those which exist. Men are 
constantly put on trial for their minds and words. Your whole 
lives are involved in the context of freedom; true patriotism 
involves a man’s right to dream and believe and think and speak 
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C N j !Mi MMl Im hi do With free men and responsibility. I 
1 4 ; not *<mt h matty t I want a free man.” 

#i, f »ii.l mil oblige. Levy was found guilty on the three 

ghjfr t 4 M ,| of a slightly less serious offense on the two 

, S mhp !,..m the letter to Hancock. Shusterman seemed to 
B 1 1 1 m |a it minute doubts about his severity; he asked for 

I *. ,i ,| (im • iwo charges, and Colonel Brown agreed. The 
gggi hhm'Imi* 1 evy was sentenced. As the court rose, Col. Chester 
t|9tfi the In i*»|»t 1 11I executive officer now cured of the dry spot on 
^ \ >ti (nuk I cvy by the arm and pushed him into a chair. 
Hi i,f.t mmI (tetitbling, Davis pulled a pair of silver handcuffs from 
fa , 1, , tumbled awkwardly, and clasped them around Levy’s 

|p |IM t| H lawyers shouted, Trina Sahli cried, and Levy started 
fShm i hi * »ugh (he door. He had a most peculiar smile on his 
ft** % (tit It was captured in all the news photos— something 

1 i M mi row and contempt, but for whom it was not possible 

Hi tell 


June 29, 1967 
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On a bright day in early November, I returned to Fort Jackson, 
S.C., for a visit with Capt. Howard Levy, who was then still 
detained in the prison ward of the hospital in which he had served 
as an Army doctor for almost two years. He had been a prisoner 
since June 3, when a court-martial sentenced him to three years 
“at hard labor” for refusing to train Special Forces medical 
aidmen, and for inspiring “disaffection” among enlisted men. That 
day, he was led in handcuffs from the small Post courtroom and 
put in the stockade; he was transferred to the detention ward the 
next day when the Army realized that Levy in irons did more 
damage to its image than Levy in comfort would do to its 
security. Since then a series of somewhat frenetic legal maneuvers 
to free him on bail-or failing that, to keep him at Fort 
Jackson-had ended in failure, and Levy and his lawyers supposed 
that he would soon be removed to the US Disciplinary Barracks at 
Fort Leavenworth, Kansas, for the remaining thirty months of his 
sentence. So it was, probably, a last visit for the duration of his 
term; at Leavenworth, Levy would be allowed to see only his 
lawyers and a short list of relatives and intimate friends. 

In May, I had arrived at the Columbia, S.C., airport on a 
midnight flight with a cadre of lawyers, legal P.R. men, and 
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Wp «w aimed into town in a fleet of rent-a-cars and 
MM t willi til*' icsl of the Levy entourage at a huge motel 
I u ihp Walk Ik i Antebellum style. For two weeks the trial 
iiitM’letf ** a kind ot morality pageant with a Brechtian mise-en- 
B **«p i»i U" . lownmg, flowing booze, running gags, shackings-up, 
a * down We moved through the town and the base like 

mi ilteel theater, using the surroundings as props, alienating 
iii« iMilipfh e , .nnl playing only to ourselves. Through it all, the 
» Mi ili* i nimmtment of a man, the confusion of a generation, 
mi# h^miiv i»t the times bounced and bumped against the surface 
irtMHi until at the end it emerged almost too clearly by compar- 

tftHfi 

In November, there was no theater in the streets of Columbia, 
no * ii y of shutting out the depressing surroundings. Objectively, 
Mo town was in all ways unchanged, give or take a new A&W 
M Men stand or a McDonald’s Golden Arches. But for us (I 
m- with another journalist and an American Civil Liberties Union 
v » t ) it was all different. Columbia was no longer a prop, but a 
Mmpleted universe; it shut us out, isolated us, made our visit a 
Muogihal event, while the first time it had seemed central. It was 
like walking through an Alabama county the day after a civil 
* inti in march passed by, or visiting a college campus in the summer 
hi. i one’s own graduation. 

I hat sense of isolation, or something close to it, was with 
Howard Levy at Fort Jackson in the years before the pageant 
at lived, and it reclaimed him— despite his efforts— when everyone 
let t Levy could have visitors without limit, and a few came or 
phoned (he had an incoming line) almost every day. But it was of 
ioiiisc a life apart that he was forced to live, and the personal 
illations he built from his cell were necessarily partial. To the 
local radicals and political activists, he was the guru; for the 
‘m altered GI’s at the Post who dared make or continue friendships 
with him, Levy was a moral (emotional?) inspiration. He would 
liaidly admit the existence of his former colleagues. Dr. Ivan 
Mmier, who admired but could not emulate Levy’s defiance, came 
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often to the prison ward. At first, Levy filled each visit with 
brutal assaults on Mauer’s caution and failure to share his protest 
Then anger cooled to contempt, and Levy simply ignored (Ik 
other doctor. Mauer would come and read a newspaper and slip 
out without a word of conversation; his wife brought gifts ol 
food, which failed to appeal to Levy’s appetite. 

Col. Henry Fancy, the commander of the hospital, who brought 
the original charges against Levy, wandered in during the first few 
weeks of his confinement. “You should get something light to 
read to take your mind off your troubles,” he advised Levy 
During the Arab-Israeli war, Colonel Fancy sought Levy’s political 
interpretation; the Colonel always made good use of his officers’ 
talents. Col. Chester Davis, the hospital executive officer, who 
manacled Levy that day in the courtroom and hustled him to the 
stockade, came later to make his courtesy call, but Levy would 
not see him. No doubt the Post officers were put off by Levy’s 
uncompromising attitude; but then they could never comprehend 
his refusal of complicity in the system which he loathed and they 
accepted. For that matter, neither could many of his friends. One 
sympathetic journalist reported Levy’s behavior each day of the 
trial as a case study fn manic-depressive syndrome. Even Levy’s 
father, somewhat less clinically, whispered once in an aside, “Why 
couldn’t he have held out just a few more months?” 

I had heard the stories of Levy’s first months in prison, and 1 
approached the hospital that morning with some apprehension, 
and a feeling— as we walked the long wooden corridors toward the 
ward— almost of regret that 1 had come. Some of that ambivalence, 
which the three of us felt, was a version of the familiar personal 
dread and self-consciousness which people have when they visit a 
dying relative or a hopeless cripple. But now there was a threat of 
a different quality: an impending judgment, even if it were never 
articulated, of the existential failure: Mauer-ism. The corridors 
were impossibly long, or so they seemed to be, and branches led 
off in all directions without sign or explanation. We kept losing 
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, 1 .. iiih/p i, ml had to ask for help several times. The 
Immil u serious and respectful young Gl-set us 
, i,i m, I, as we began walking, he added, not really as 
,i. ,, M i,i Good luck!” 

, ,miIi I evy was not nearly so awkward as I had feared. 

il,. Mtily piisoner in the ward, which was filled with 
, , , up hospital beds, and guarded-not very convinc- 

, < I.,, Ml'\ (One evening, Levy told us, he had found the 

,i asleep, and saw that he could easily unlatch the 

, , .ini,, in i lie ward and leave the grounds. “I toyed with the 

, i ,, 1 , 1111 , into C olumbia for the night, and then reappearing 

si morning, just to embarrass them,” he laughed. “But I 

„ , I, a, t lo bed instead”) Levy had not yet been stripped of his 

, , , guards were dutifully deferential to a member^ of the 

, | n ... They all watched television together. Levy’s own 

,11 was a narrow screened-off room; there were political posters 

il,, wall and an array of books and magazines in a large shelf. 

I, m, Myron, the Monthly Review. 

Hi, weulher was fine and warm, and we sat all afternoon in a 
,, l in'd porch. For a long time, we talked about the war, the 
il, ningy of protest, and the condition of the Peace Movement, 

i ,, ., shy black girls came to visit, and then, at the end of the day, 

while students from the University of South Carolina. The 

„i, nl, ills had been to the Pentagon on October 21-some had been 
,,,, .led and they were planning further political action at home. 

I „vy suggested that they begin with moderate programs to attract 
middle-class support, but he told them sternly that if they were 

to pass out leaflets or hold peace vigils in the adult 

’ .immunity they would have to modify their hippie appearance. 

I liny seemed unconvinced by the tactical advice, but obviously 
iwi.l by Levy himself. “I know I’m hard on them,” Levy said 
“They’re good kids. But I don’t have much time, and I’ve 
|iul to use the position I’ve got with them. 

from the prison ward, Levy was conducting an impressive 
organizing effort in Columbia. He had used the authenticity of his 
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condition to set up anti-war groups at the University and in iln 
community— a large delegation had gone to the Pentagon-and In 
was “working’' on a slum organizing project in a section of town 
called Black Bottom. There was already an embryonic resistam. 
movement on the Post which drew both inspiration and leadership 
from Levy. He hoped, most of all, to reactivate a civil riglii-. 
newspaper called Contrast , which he had put out himself in l%n 
(it was his civil rights work which had aroused the suspicions ol 
Army Intelligence, and had convinced Colonel Fancy that Levy 
was a “Communist”). 

As we were going, Levy began to talk about his expectations ol 
Leavenworth. He had thought about “non-cooperation,” but he 
was not sure what that meant for him, or how he would react to 
actual conditions. But he knew he could not play the Army's 
game. The whole point, of course, is castration-to rob soldiers 
and prisoners of their manhood and their identity, their pride,” he 
said. “Sex deprivation in prison is the most blatant tactic for 
that, he added, “and if they can take away your manhood, they 
can do anything with you they want.” 

I left the hospital quite unsure of what I felt about Levy and 
the meaning of his trials— the one in May and the others since and 
to come-and about myself, as a journalist who wrote about it, a 
friend (although distant), and a minor political actor. Levy of 
course was a star; supporting players must always be blinded by 
the glare. 

We flew North by way of Atlanta. On the short leg of the trip 
from Columbia, we sat with a Navy pilot who had been stationed 
on the carrier Kearsarge in Asian waters, and was on his way back 
to Vietnam after a brief time at home. He kept kneading his 
flat-top hat as if it were a soft cap, and it was wet in his hands. 
From time to time, he would jump up from his seat and roam the 
aisle of the plane. Soon he began talking with the other writer in 
our group, who was sitting next to him. He had no idea of who 
she was, or who we were, or where we had been that day. He 
talked about the war, and there must have been a slight suggestion 
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• Hint we were politically interested. “I suppose 

** * i h ii'ii • h lie against the war,” he said to the other 

If# it m di. .mswered. “How would you feel if you were 

y i hi i life, and your buddies were getting killed, 
1 ** = i i*l* I' “ k home didn’t support you?” he asked. “That’s 

• *4, . F .(-lino i lie war" she said. They talked a little while 
**ir In* unit! that he had been to William and Mary, he was 

* *•»> In fallie i was a Foreign Service officer, and he was in 

in vmt his wife. And then he said what was obvious 

* v. i y beginning, although none of us wanted to hear it. 

* ini fciiow lie said, “I’m terribly afraid.” He got off before us, 
l*M Miughl sight of him again briefly in the Atlanta terminal, 
k MMillng iimihei plane, and we waved goodbye with a slight 
** '•»». (hal I do not think he saw. 

' Mu plane came for Levy one day just before Christmas, and 

I.* i him lo I cavenworth. On the day of his departure, several of 

* « 1 1 lends or supporters at Fort Jackson— no one knows how 
•tain hul some say hundreds— planned to “see him off.” But the 
i i lommandcrs confined them all to their barracks or work 

Miiitii*. and Levy's send-off party consisted only of officials. 

I »" in was a good deal of banter all around, and Levy was 

• m i. (rustically sarcastic and funny. The last and best line was 

• • Ih ovost -Marshal’s, who admitted that he disagreed with every- 
ihing I rvy said, but would defend to the death his right to say it. 

t 'mIoi Innately, the Provost-Marshal’s premise is not shared by 
Hm hoaids and courts of justice which have reviewed the case so 
in I envy's lawyers argue that he had a Constitutional right to 
I- il against the war, inside the Army as well as out, and that his 
»« lu%al to train aidmen for Vietnam service was protected by rights 
"i conscience and medical ethics. The appeal process is complex 
•ml, at least on the lower levels, almost hopeless. Neither military 
bnaids nor federal civilian courts are likely to overturn decisions 

• •) military justice in time of war. An injunction to stop the 
mhii l -martial before it began was denied in successive civilian 
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courts. The appeal for bail was refused through the military m, 
civilian process, and the Supreme Court has denied a hearing ... 
the issue. On the substance of the charges themselves, appeals l.. 
dismissal or reduction of the sentence have been turned down In 
variety of officials, and they are now under consideration by Hi. 
Military Board of Review. After that, the case can go to the Conn 
of Military Appeals, and then to the civilian courts, on the low. i 
level. Most, if not all, of Levy’s sentence will probably have been 
served by the time the final appeal is heard. Possibly, Levy can gel 
six months off his term as “good time,” but that is a discretional} 
matter and it is difficult to predict the manner in which discretion 
in the Army will be exercised. 

Levy shares quarters at Leavenworth with a half dozen othei 
officers— a forger, a black marketeer, but no other frankly political 
criminals. Watching television coverage of the T6t offensive, Levy 
seemed rather pleased by the success of the guerrillas, and two ol 
his cellmates threatened his life. Levy remains unconcerned, al- 
though he is a bit apprehensive at the prospect of his next 
cellmate— a Green Beret officer convicted of murdering a Vietnam- 
ese civilian. Levy never had many kind words for the Green Berets 
(although the accuracy of one of his indictable statements— that 
Special Forces men were “murderers”-is now proved). He has 
applied for work as a physician at the prison, but action has not 
yet been taken on his request. Other prisoners with special 
qualifications are usually allowed to use them. As an alternative, 
Levy volunteered to teach American history at the prison school; 
that seemed acceptable, the Director of Custody said, if Levy 
would teach “facts, not his opinions.” “Fine,” Levy agreed. 

A visitor who saw Levy shortly after his arrival reported that he 
had found the first week severely dislocating; the “depersonaliza- 
tion’’ which he had expected was still shocking when it began. 
Levy’s hair was cut, he had his regular clothes exchanged for a 
prison uniform, and the privileges of reading, seeing outsiders, and 
writing letters were drastically cut. Prisoners at Leavenworth are 
allowed five correspondents, who are also the only five permitted 
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* i Himm on Levy’s list live on the East Coast, and 
' "Mi ol visit i ng range. Letters to him seem to be 
• ‘ Mi.. <1 on .in arbitrary basis; letters from close friends 
» Ml hiii'k , but a large quantity of hate-mail gets 

lb ’• (old al first that he could receive a certain 

• - ! I'lililii ul ions, but when he specified his choices, the 

? * ml ih, 1 1 some were not on the “approved” list. Ramparts 

* - i n Republic were banned; The New York Times and 

LmA Review were allowed. 

•Mu it psych i;i 1 list, a young doctor serving his two years in 

h, oil cum I Levy work in his mental health department 
t "I* nlally, a chance to read his own subscription copy to 
m I levy was unmoved by the offer. The psychiatrist, he 
i #M pul on liberal airs while functioning as a crucial part of 
»* « * \ '• m ol authority. Psychiatrists sit on disciplinary and review 

• uni m I lie name of therapy act as part of the judicial and 
‘•••lllny. process. For the psychiatrist as well as the comman- 

• ih« chid virtue of a prisoner is his capacity for “adjust- 
1 lioih their jobs are to induce docility. When Levy objected 

• iImi use of medicine, another psychiatrist promptly diagnosed 

• pathologically hostile, passive-aggressive, and paranoid. “He 
‘ I'm paranoid,” Levy wrote in a letter, “because I call him 

nemy.” The inimical quality is Mauer-ism, and Levy has the 

• it il perception— or ill-luck— to see it in all its incarnations. 

I vy's only major confrontation with the prison authorities 
••'lined during the initial depersonalization period, when an MP 

• ■ml entered his room at midnight and turned on the light. Levy 

• tiled it off, and said that prison rules gave him the right to the 
■ m mi y ol darkness. The guard remained steadfast; Levy called him 

i ico fascist.” Levy was reprimanded, but when the guard 

• pealed the light-torture, Levy repeated his accusation. This time, 
Mu commandant found him guilty of disobedience and sentenced 
i*im lo two weeks in solitary confinement on “bread and water.” 

I hen Hie sentence was suspended. 

I here is a certain amount of freedom within the prison, and 
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Levy spends most of his days talking with enlisted men. Hi, i 
Hood Three are at Leavenworth, and in all, Levy says, il,,-,. . 
about forty “political prisoners,” although the Army da , 
most of them as AWOL’s or puts them in other non-p,,lu, 
categories. In a way, Levy now sees his role as an organize. , 
ie has told his few visitors that he thinks “inside” p„|,i, 
organizing in the Army can be effective. 

“Outside,” the effect of Levy and his trial on par.io.U I 
political developments is difficult to assess. At Fort Jackson 
nucleus of Levy’s friends began open anti-war activity in Jam.;,, 
and in a month’s time they were strong enough to move l,„„. 
town onto the base for a protest “meditation” service a! ih, 
c apel. About thirty soldiers appeared, but before it began, ('„! 
Chester Davis called in one of the leaders and ordered him i„ 
cancel the meeting, or “you will end up in prison like Dr. Levs 
The soldier reluctantly obeyed (for his troubles, he has bee, 
denied a minor promotion), but two others who came refused i„ 
leave the chapel grounds and fell to their knees in “prayer ” Ml” 
dragged them off, and Colonel Fancy brought charges. Charles 
Morgan, Levy’s flamboyant ACLU lawyer, took their case, and the 
sky at Fort Jackson grew dark with chickens coming home to 
roost. Signs went up on bulletin boards: “Morgan’s Back.” Finally 
Colonel Fancy dropped the charges. Attempts at more “pray-ins”’ 
have been made, but the authorities have managed to break them 
up. They have also been able to frighten away some original 
supporters, but the protest effort seems to be growing. “Levy is 
spiritually responsible for it all,” a political activist in Columbia 
reported recently. “He single-handedly turned on the half-dozen 
people who started it all down there. It’s the best example of 
direct personal organizing I’ve ever seen.” 

Away from the Post, the activities which Levy generated or 
encouraged continue in a less dramatic way. A nucleus of activists 
was created during and after the trial, and separately if not 
together they will go on working. Around the country, the pray-in 
movement” spawned at Fort Jackson is spreading to other 
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* »n » ' « ii similar demonstration last month in 

i * *i i liiHi .in* also a few more cases of individual 
* I \n I orcc Capt. Dale Noyd has just been 

- ^ * i , t i* hi pi lion at Clovis Air Force Base, N.M., for 
m » ommiui Im Vietnam. A private at Fort Dix, N.J., 

mi 1* « i tii mis objector status and, when it was denied, 
i * - In. unilotm. He has been sentenced to a year at 
ih# \ lit ulnuinl at Shaw Air Force Base, S.C., refused 
h a iMiititi}’ lor the war and has also been convicted and 
* i » i» »p a dozen other cases of overt resistance have 
n 1 1 1 f * i hi He |» r.l eight months. 

1 * »i Hit lime of the trial, and see more clearly now, 
M « * * .r. much a metaphor for a generation as a political 

t » Ih huns people on” not by the force of his arguments 
i hit i i mi vi grown more sophisticated with his prison reading and 
■ ■ ri hui by the power of his example. Everyone who was at 

• ti whs touched in some way; many came to see that their 
i< iM.tr, "I their lives were profoundly changed. Of course that 

* r d iii (lie context of the war and a society in crisis, but 

• i ppl led the live model. An Army doctor who testified in 

• ♦Mil tound himself increasingly bound up with Levy and 

* <mh ,i working political activist. A lawyer who helped with the 
1 * M ‘ icnlized in the months after the trial that his own 
M in l M >ii with liberal causes and action never extended to the 
i» < o! his existence, and he is undergoing a painful, and 
■ buhl y unresolvable, reevaluation of his life. Capt. Richard 

* * m i man, the cool young prosecutor who did more than his 
i s in arguing against Levy (he added two charges to the case), 

1 i m * cully ended his Army Service; together with his assistant at 
iIm dial, he is reported to be “pretty much against the war.” 
‘•I mi ‘tin man has joined a Philadelphia law firm. His former assistant 
»•« now an anti-poverty lawyer in Florida. Neither has yet had 
public second thoughts about Levy. Col. Earl V. Brown, the law 

* •liner (“judge”) at the trial, suffered a mild change of heart. He 
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lias left the Army to become assistant dean of the ( 

University law school; in February, he signed an advcrh- 

published in the Times calling for an end to the war. “We I.. 
that the terrible violence the war is inflicting on the peu,,|. 

letnam is destroying the society we seek to protect . 
believe that the US cannot by acceptable means succeed m 
attempt to secure and maintain control of the Saigon guv,, 
ment,” the ad said. In May, Colonel Brown had denied n„ 
existence of any “pattern or practice” in the US conduct .»l n„ 
war which was ^acceptable to generally held moral standards 
Levy’s example extends to medical students (who arc bon, 
organized in one of the most energetic radical movements in 
country) and doctors (several-led by Dr. Spock-visited him 
Fort Jackson in November) and others across the spectrum m 
political action. But most of all, it has an impact on those who 

™° St J* 6 ,n age and class and ^cial role— the “generation ,.l 

le F^ties that exists in confused transition between the secuniv 
of liberal careerism and the support of the radical movement. Bun 
Austen, a biomedical engineering researcher at Downstate Medical 
enter in Brooklyn (where Levy was trained), lived on that 
margin, and what has happened to him in the last half-year seems 
to represent the experience of others. 

Last summer, an ACLU man spoke at Downstate about the Lev\ 
case and I became quite interested,” Austen told me not long ago 
I talked with him for about two hours or so after the meeting, and 
before long I was volunteering for work on the ‘Committee for 
oward Levy. M.D.’ We had a demonstration in Times Square on 
Hiroshima Day, and in November we went to Fort Jackson. I more 
or less organized it. It was really the first time I had done anything 
like that-for years my wife and I looked at TV and she said we 
shouldn t pay our taxes, but I just scoffed at her. What happens can 
be very strange. When we went down to visit Howard, he told us not 
to waste our time on him, but to do more. Do more. He even told 
Spock he wasn t doing enough. 1 think it made me do more, sort of 
reflect on what I had done up to that point. 
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r ft* • <> • Hu Hllhidc, ‘it can’t happen to me.’ When I 
* * **4 Im<hI I knew so many people like that in 
*♦«#•• l (M w up I realized that it didn’t take much to 
• *»»*«•» in MimliiiK'es could have placed any one of us in 
M i I Im mu .h u.ich person does, the more he can’t stop, 

if h* u , in v j| through to the end. I ran a press 
! * i !<• doctors al Fort Jackson; I never thought I 
t * hill thru when I did it, I said, well, I can do it again. 
m it »*> \ 'Mi s I had not really matured, and then in six 

♦ 1 i I can’t really look at tilings the way I used 

• prison comes in via the back door and before he 

* 1 ImuI himself organizing without really knowing what 
i him You see, the more you do the more you have to 

April 77, 1968 


9 Of. apt 

, n August, 1969, Howard Levy was released from the 
i ' Huiunliaiy at Lewisburg, Pa. He had been transferred there 
j *• I * nvcti worth, Kansas, earlier in the year. By August, he had 
t '*• months of his three-year sentence and he was due for 
r* 1 in t lie middle of the month. Attempts to free him on bond 
inig completion of the long military and civilian appeals 

• •Into had been unavailing; US law does not recognize a 
in i s right to bail (or any other “constitutional” rights). But 

* " inn days before he could be eligible for parole, Levy was 

• I (on $1000 bond) on a special order by Supreme Court 

' *< • William O. Douglas. The full Court upheld Douglas’s ruling 

i" n n convened later in the season. The appeals then continued 
•i'lMiigh the civilian courts-the military had finally upheld the 
iiivution at the end of which process Levy will, in all like- 
iiimod, have to serve those ten days in some Federal penitentiary. 
I hr years in prison were boring and uncomfortable, but they 
hardly too much for Levy to bear. He used his time for 
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self-education and, as much as he could, for political organi/n,,. 
the way that the system of repression often serves to breed 

specific contradiction, the Army’s punishment of Levy prod 

thoughtful, committed radical. For a few weeks after his relcx, i 
visited his old haunts in the South, then began working lm 

health-rights political organizing project in New York. At the •.. 

time, he grew increasingly active in the burgeoning GI “pn.i, , 
movement and its local bases in the several “GI coffeehouse 
scattered around the country in Army towns. 

In the winter, Levy began doing medicine one night a week m 
private mobile medical clinic plying the streets of New York’s I i 
Village (his medical license was reinstated without difficulty). It 
also was working with New York medical students investigatiu, 
health care in prisons, and had instituted a study of the operation 

of Maimonides Hospital, where he had interned earlier in lln 
decade. 

So by the most absurd set of accidents, Howard Levy hud 
become an important figure in the rebellion of a generation, and ., 
leading organizer of its future. Nothing in his past really presaged 
that role; but in another way, nothing that he had been or done 
was irrelevant to it. America had made him everything he was; the 
Army and the prisons allowed him to understand it all. 
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f < i uts/tlnuy” 

t ImuI I was indicted for it, I had thought a conspiracy was 
: h« tiling sneaky, like dope-smugglers or price-fixers. Most people 
M i lilnk so, but that is because they have not been indicted for 
h piling” to do something in broad daylight. Newly educated, I 

• am In ti my etymological dictionary for proof, and found that a 
. nh|Miacy” was originally a “breathing together.” Two people 
In i breathe the same air, it seems, or who are inspired by the 
miii spirit, are “conspirators” (or, in legal parlance, “co-conspir- 
o i .1 word I could not find in any dictionary). Of that sort of 

•n.phacy I joyfully confess I am a member (not card-carrying, 
liiiwrver): something was blowing in the wind last summer and we 
Im t- ill lied it in. 

I asi summer’s slogan, “from dissent to resistance,” was more 
mi. tningful than most slogans in the peace movement, because 
ihntisnnds of people made up their minds to commit themselves in 

• basically new way to anti-war politics. Resistance has already 
taken many forms (some of them symbolic, like the “liberated 
/ones” around the Pentagon), but draft resistance has emerged as 
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the focus, and among the many anti-draft groups the Resist, m. 
has emerged, in many parts of the country, as the vanguard. Sin. 
October 16 about 2500 draftable men have turned in or hum. 
their draft cards and face prosecution or imminent induction l. 
doing so. Thousands who are not liable to the draft have don. 
their best to implicate themselves with those who are. Men ,u 
refusing induction at a rapidly growing rate, sometimes by group 
of six or ten at a time. The senior class of America’s universi I n 
will graduate into the army, prison, or Canada and at this writiiir 
it is not clear which will get the most (a Yale poll showed .in 
percent will refuse to serve if called). A growing number ol 
high-school students are refusing to register at age eighteen. And 
some who have gone to Canada are coming back. 

How did this resistance so suddenly get started? Who was 
behind it? No one. No pediatrician or chaplain could possibly have 
brought it about; if anything they have come along behind, feeling 
they had to help those who had already chosen to resist the drafl 
To indict them for conspiracy to “counsel, aid, and abet” these 
thousands is on the face of it absurd. No mere words or offers of 
legal help could have led the young men to choose prison: that 
choice comes from a place too awful and too deep for the reacli 
of thought alone. What has reached inside and taken hold of the 
spirit is the war and the draft and the crumbling all around us of 
many good and hopeful things. If anyone “aided and abetted” the 
Resistance, it was Lyndon Johnson, or Lewis Hershey. 

A few mimeographed sheets, magazine statements, and press 
conferences were all— once the idea was articulated the response 
came of itself. The idea was a strategy for having an impact on the 
draft and the war, but it was not the logical persuasiveness of the 
strategy that brought such numbers to the Resistance. Men whose 
insides were ready for commitment needed only the barest hope 
of a chance that their gesture would be more than an act of moral 
witness, that with sufficient numbers and organization and pub- 
licity they just might have a measurable impact. They were willing 
to pay a high price; all that was needed was the chance that the 
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n huI 

m h\ I Joined the Resistance 
mi motives for joining the Resistance were partly personal 
*i i |i »i ily political, and they were so interrelated that the 
, ,mmI i he political became extensions of each other (which 

M 4 s ol saying what the Resistance is all about). I cannot hope 
h i ihem in a way that reflects the shape they took in my head 
i I.. , n l, and even less in a way that bespeaks the condition of 
ihfM oMsianls; but let me separate some of them. 

i I) Holding a student deferment while others died in a war I 
ir. pl y hated, I felt uneasy and hypocritical. Last spring, having 
* . i tMinatcd long enough, I sent in forms to my local board for 
mm iriitious objector status. That seemingly innocent gesture 
.tmird a chain of events that brought theory down to reality for 
hh hi a very educational way. Initially— and I speak for many 
applicants— I felt good: I had stood up for something I believed 
hi and all the statements, documents, and support testimony I 
hi my board were weapons in my noble battle for truth and 
liMilir. That battle, it soon became clear, I would lose, but it also 
hr. time clear that even if I won, the battle was anything but 
noble Far from impressing my board members with the depth of 
my commitment to nonviolence, the power of my arguments, etc., 

I was forced to dance the “Conscientious Objectors’ Gavotte”-an 
lull kale series of steps arranged by absurd logical categories and 
I. jmI machinery and directed by several old men of dubious 
wisdom. After months of futile effort I was tired and angry 
enough to quit the whole dance, and when I handed in my card 
mi October 16 it was partly to reclaim my independence and 
dignity. 

(2) I had joined SDS about four years ago, in the good old 
<l.i vs before the escalation, when the prevailing tone of SDS had 
In i'M one of experimentation, openness to new ideas, and cheerful- 
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ness. By last fall, it seemed, that tone had changed. Now w, i,„ J 
long and harsh parliamentary wrangles over ideology, and I 
!fnse of ,,u,110r ^d dwindled to exhibitionism and one-up, nan ! 

trLTtofcT ' ,Un8 UP K° Ver bei " 8 Pr ° Perly ideol °8 lcal > and 
tried to become members of the working class by wearing 

ZZv meet and h Peak 7 h was bad enough to hea, „ 

“true 7nl m8 i a , VirtU6S ° f thC W ° rking Class and "< "" 

true imperialist nature” of just about everything, but 

painful to see kids who had liberated themselves from the still 

stereotypes taught by their parents and schools only to take 2 

new ones of ideology, styles of speech and dress, and heroes 

other revolutions. They were also up tight with the draft: SDS had 

condemned student deferments but most of its members sh„ 

T ioinedTh p W ° rJd W3S deemCd UnWOrth y of their sacrifice, 
snirit a H 6 CS1StanCe ’ then ’ P art, y t0 encourage a renewal ol 
spirit and energy among already convinced radicals. Probably 

f m °“ P np C T d t0 S3Ving 3 C ° Untry 35 far gone as can stay 
o ° °w s P lnts > factionalism, and paralysis, but so far 

Resistance groups in most parts of the country have remained 

of struggle" d COh6SiVe ' The ° retiCal di$putes eva porate in the midsi 

withVhT t P J n the Un ' tarian " Univers alist church, a church 
with a brilliant heritage of idealistic social reform and radical 

commitment to change. Until I went off to college I had been 
proud to claim that heritage as my own, but as the church faltered 
and hesitated in the civil rights, anti-poverty, and anti-war struggles 
I grew disillusioned. Just another bourgeois Protestant church 

cou 8 n7v's°d I 0 ™ ° ri f S ' BUt l3te,y ’ 3S discoura 8 ement with this 
country s disastrous policies has spread, and as the youth groups 

of the church have shown greater and greater involvement with 

whe iTaY 35 3 Wh ° Ie haS begUn t0 wake up. And 

when the Arlington Street Church in Boston housed a Resistance 

service on October 16, I felt a little like a prodigal son return Z 
The clergy of all faiths who have stood with the Resistance and 
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£|H4h«o I tilth nl ill faiths who have joined it have been a strong 
pHlIliv Influence. They have helped us— and many of us were 
K)»h* alUmaled from institutional religion than I— to see the 
(fHlih «*l ii truly radical church, an ecclesia , a community 
« «|uiilly lo the mental and spiritual health of its mem* 
|p«« nn«l In flic changes that must come in the larger society 
ilMtnnl II 

Mi helorc I decided to turn in my card I had anticipated 
IftHtnii in court some day for draft refusal (as a result of having 
|n#I my conscientious objector claim) where I would have tried to 
ngulnsl the war and the draft. I knew, of course, that I 
#mmM have had little luck bringing any arguments other than 
I)h««' relevant to my classification. By turning in my card I hoped 
f might mount a clearer challenge, using the argument, among 
mIImm s». (hut it was my main intention to get into court (and test a 
law not yel reviewed), and not to evade service. I certainly did not 
Imii 'iit the conspiracy indictment, but it offers an opportunity to 
hung the same challenges to the war and the draft. Whether that 
ihiillcingc will be permitted 1 cannot guess, but I will try to bring 
H 

(S) Finally, of course, I gave some cold-blooded thought to 
.n him precise aspects of strategy. It seemed possible that large 
numbers of draft-refusers might put intolerable pressure on the 
Imlicial system. Not that Congress could not increase the number 
nl courts and judges, but the prospect of a major overhaul of the 
legal machinery might prompt a reconsideration of the policies 
ultimately responsible for it. In some places we may already be 
approaching the point where pressure on the legal system is 
• uusing serious difficulty, especially in Oakland. 

1 1 was also clear that the Resistance might speak in a peculiarly 
powerful way to the entire peace movement and to everyone with 
doubts about the war. Every resister has several constituencies 
affected by his gesture, and many repeated gestures affecting 
overlapping constituencies could galvanize immense numbers of 
people into sharper anti-war protest. It is in this respect that the 
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Resistance has been most successful. Let me illustrate willi 
amples from the Boston area during the last six weeks alone. 

(a) Suburban peace groups. White professional-class men .n. > 
women have a dinner party in Newton and raise $1000 for dull 
resistance. 

(b) Religious groups. Seventy priests (in Irish Catholic Boston 1 ) 
publicly support conscientious draft-refusers. 

(c) Family. Howard Marston of Rockport risks indictment !•> 
insist that his son, a minor, refuse induction. Dozens of parent 
are moved to telephone him and pledge to stand by their sons m 
the same way. 

(d) Black community. Active draft-counseling center is started 
in the Roxbury ghetto by white students whose seriousness has 
helped to break down the barriers once created by privilege. 

(e) Campus. Large anti-draft unions and “We Won’t Go” 
pledges are begun on several campuses. The Harvard Crimson 
endorses resistance. Faculty support groups are growing. 

The examples could be multiplied, and the story is the same all 
over the country. 


Ill . And So? 

What do the conspiracy indictments mean? I can offer no more 
wisdom than anyone else. It is possible that the administration 
feels trapped, staving off the hawks by indicting Spock to give it 
time to bring victories in a war it is losing, while knowing it is 
politically too costly to indict everyone, etc. That is possible. And 
it is also possible that the administration is preparing still for a 
great crackdown, perhaps with a declaration of national emergen- 
cy. If that is true we may have to confess that the idea of the 
Resistance was a mistake, for the Resistance as we now perceive it 
depends on arousing democratic and conscientious forces in the 
country as a whole (it depends on McCarthy and Kennedy, too, to 
some extent) even for its survival, let alone its success. If these 
forces are crushed, a lot more than the Resistance will go under. 
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lake, for there may never come another 


, 1 'ttclo was written, Johnson has announced his 
, t another term. This does not change things funda- 
I | t „ w,.i goes on; draft calls are high. As if to show they 
...i. .1 mi. re than 250 new men sent back their draft cards 


April 25, 1 968 
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How should the government deal with those who disobey the draft 
laws out of conscience? Many people think the answer is obvious 
I he government must prosecute the dissenters, and if they arc 
convicted it must punish them. Some people reach this conclusion 
easily because they hold the mindless view that conscientious 
disobedience is the same as lawlessness. They think that the 
dissenters are anarchists who must be punished before their 
corruption spreads. Many lawyers and intellectuals come to the 
same conclusion, however, on what looks like a more sophisticated 
argument. They recognize that disobedience to law may be 
morally justified, but they insist that it cannot be legally justified, 
an they think that it follows from this truism that the law must 
be enforced. Erwin Griswold, the Solicitor General of the United 
States, and the former Dean of the Harvard Law School, appears to 
ave adopted this view in a recent statement. “[It] is of the 
essence of law,” he said, “that it is equally applied to all, that it 
binds all alike, irrespective of personal motive. For this reason, one 
who contemplates civil disobedience out of moral conviction 
should not be surprised and must not be bitter if a criminal 
conviction ensues. And he must accept the fact that organized 
society cannot endure on any other basis.” 
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* * A limes applauded that statement. A thousand 
M»r i n( several universities had signed a Times adver- 
no (he Justice Department to quash the indict- 
li.- Mev William Sloane Coffin, Dr. Benjamin Spock, 
*« n i m Milcliell Goodman, and Michael Ferber, for con- 

ning * im .rl various draft offenses. The Times said that the 
• jihisli (lie indictments “confused moral rights with legal 

m •!,. mpuincnt (hat, because the government believes a man 
% i t mh 1 1 i 1 1 1* < I a crime, it must prosecute him is much weaker 

«i «n Society “cannot endure” if it tolerates all disobedi- 

* * o dors not follow, however, nor is there evidence, that it 
..Ihipsr it it tolerates some. In the United States prosecutors 
* i .h it if lion whether to enforce criminal laws in particular 
. A prosecutor may properly decide not to press charges if 
lnwhi<‘ukcr is young, or inexperienced, or the sole support of a 

* mm 1 1 \ m is repentant, or turns state’s evidence, or if the law is 

pMptihu or unworkable or generally disobeyed, or if the courts 
• logged with more important cases, or for dozens of other 
umiiih This discretion is not license— we expect prosecutors to 
i.-m good reasons for exercising it— but there are, at least prima 
hn h some good reasons for not prosecuting those who disobey 
ihf di. ill laws out of conscience. One is the obvious reason that 
iht*y act out of better motives than those who break the law out 

• i giood or a desire to subvert government. If motive can count in 
.hstmguishing between thieves, then why not in distinguishing 
I '"tween draft offenders? Another is the practical reason that our 
ninety suffers a loss if it punishes a group that includes-as the 
gtoup of draft dissenters does— some of its most loyal and 
hi w icspecting citizens. Jailing such men solidifies their alienation 
horn society, and alienates many like them who are deterred by 
die threat. If practical consequences like these argued for not 
rnforcing prohibition, why do they not argue for tolerating 
offenses of conscience? 

Those who think that conscientious draft offenders should 
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always be punished must show that these are not good um . 
exercising discretion, or they must find contrary reason 
outweigh them. What arguments might they produce? Tim. . 
practical reasons for enforcing draft laws, and I shall con 
some of these later. But Dean Griswold and those who agio 
him seem to rely on a fundamental moral argument thal il v\. 
be unfair, not merely impractical, to let the dissenters go uii|m. 
ished. They think it would be unfair, I gather, because son. 
could not function if everyone disobeyed laws he disapproval 
or found disadvantageous. If the government tolerates those l. 
who will not “play the game,” it allows them to secure lit* 
benefits of everyone else’s deference to law, without shouldeim, 
the burdens, such as the burden of the draft. 

This argument is a serious one. It cannot be answered siniph 
by saying that the dissenters would allow everyone else ili< 
privilege of disobeying a law he believed immoral. In fact, lew 
draft dissenters would accept a changed society in which silicon 
segregationists were free to break civil rights laws they hated. The 
majority want no such change, in any event, because they think 
that society would be worse off for it; until they are shown this is 
wrong, they will expect their officials to punish anyone who 
assumes a privilege which they, for the general benefit, do nol 
assume. 

There is, however, a flaw in the argument. The reasoning 
contains a hidden assumption that makes it almost entirely 
irrelevant to the draft cases, and indeed to any serious case of civil 
disobedience in the United States. The argument assumes that the 
dissenters know that they are breaking a valid law, and that the 
privilege they assert is the privilege to do that. Of course, almost 
everyone who discusses civil disobedience recognizes that in Amer- 
ica a law may be invalid because it is unconstitutional. But the 
critics handle this complexity by arguing on separate hypotheses: 
If the law is invalid, then no crime is committed, and society may 
not punish. If the law is valid, then a crime has been committed, 
and society must punish. This reasoning hides the crucial fact that 
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. . Uw iiuty be doubtful. The officials and judges 

„ .1, b.w in valid, the dissenters may disagree, an 

It-v, arguments for their P°" f w 

-cot from what they would be rf the la 

tii , Icily invalid, and the argument of fairness, 
I tern# lives, is irrelevant. 

,, It, means special 01 exotic in cases of c " 

„„ contrary. In the United States, a. least 
, ».|,„h significant number of people would be 

„ , .institutional grounds as well. The constitute 

' . : , political morality relevant to the quest.on 

i I hv deliberate, considered, and open 

1, Lte fc) The United States has no interest a, 

' rjZZZZ strong enough to iustify forcing a 

— *» - 

" " that war, tt^d^s ^ discriminates against 

' underprivileged, (e) The draft exempts those who 

unonucally underprivueg v ; object 

,, t ,„ , a „ wars on ^ "nt difference 

m piulicular wars on moral grounds, tl ^ 

I,, i wren these positions, and so the draft, by making th 

l '»P ,ieS ^ at f th t e Takes it a crime to counsel 

i. »i>ect than the first. (0 , r because it 

dial I resistance stifles those w war ^ pr0 f 0U ndly im- 

morally impossible to a ^ u assisting those who refuse to 
moral, without encouraging and assist g 

light it. 
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Lawyers will recognize that these moral positions, il w. 
them, provide the basis for the following constitutional aipn. 

(a) The constitution makes treaties part of the law of ih< 
and the United States is a party to international convent mi * 
covenants that make illegal the acts of war the dissenter . i 
the nation with committing, (b) The constitution provide • * 
Congress must declare war; the legal issue of whether our acim. 
Vietnam is a “war” and whether the Tonkin Bay Resolution . . 
“declaration” is the heart of the moral issue of whet he i it. 
government has made a deliberate and open decision, (c) Both ii.* 
due process clause of the Fifth and Fourteenth Amendment \ 
equal protection clause of the Fourteenth Amendment comlen 
special burdens placed on a selected class of citizens when n 
burden or the classification is not reasonable; the burden i* 
unreasonable when it patently does not serve the public inter t 
or when it is vastly disproportionate to the interest served. II mn 
military action in Vietnam is frivolous or perverse, as the dissent 
ers claim, then the burden we place on men of draft age r. 
unreasonable and unconstitutional, (d) In any event, the discrinu 
nation in favor of college students denies to the poor the equal 
protection of the law that is guaranteed by the constitution, (e) II 
there is no pertinent difference between religious objection to all 
wars and moral objection to some wars, then the classification the 
draft makes is arbitrary and unreasonable, and unconstitutional on 
that ground. The “establishment of religion” clause of the First 
Amendment forbids governmental pressure in favor of organized 
religion; if the draft’s distinction coerces men in this direction, it 
is invalid on that count also. (0 The First Amendment also 
condemns invasions of freedom of speech. If the draft law’s 
prohibition on counseling does inhibit expression of a range of 
views on the war, it abridges free speech. 

The principal counterargument, supporting the view that the 
courts ought not to hold the draft unconstitutional, also involves 
moral issues. Under the so-called “political question” doctrine, the 
courts deny their own jurisdiction to pass on matters— such as 
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„, v wtlosc resolution is best assigned to 

. The Boston court trying the 

, ,| ( . iiovernmcnt. The Boston / , . 

* already declared, on the basts of this 

*■ * -Lments about the legality of the 

' ’ *' '•"( our t has shown itself (in the reapportion- 

* * * . , nt t0 refuse jurisdiction when it 

. ‘ d arc war and the draft are state crimes 

1 ' . „ r oup of citizens, then the argu- 

l>: ^ ^ * considcrab,y 


. - 'SZZZ 

", I » unconstitutional. If the Suprem ^ of 

‘ 1M |,. on the questlon ’ 1 others on grounds that they are 
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I'""" , me „ Hr unconstilutionality are at least 
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lltcuTore we cannot assume * 1 „ a privilege to disobey valid 
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be unfair not to punish him if he is acting as, given In , 
we think he should. 1 

There is no obvious answer on which most citi/m 
readily agree, and that is itself significant. If we examnu 
institutions and practices, however, we shall discover souk i, 
underlying principles and policies. I shall set out tlmv |» 
answers to the question, and then try to show which of Hu 
fits our practices and expectations. The three possibilii u I 
to consider are these: 

(1) If the law is doubtful, and it is therefore unclear win Mi- 
permits someone to do what he wants, he should assum* 
worst, and act on the assumption that it does not. He should « i 
the executive authorities who command him, even thougli 
thinks they are wrong, while using the political process, if In . , 
to change the law. 

(2) If the law is doubtful, he may follow his own judgment 
that is, he may do what he wants if he believes that the case Hi 
the law permits this is stronger than the case that it does not. Ilni 
he may follow his own judgment only until an authoritnlm 
institution, like a court, decides the other way in a case involvm 
him or someone else. Once an institutional decision has been 
reached, he must abide by that decision, even though he think 
that it was wrong. (There are, in theory, many subdivisions of tin 
second possibility. We may say that the individual’s choice r 
foreclosed by the contrary decision of any court, including the 
lowest court in the system if the case is not appealed. Or we may 
require a decision of some particular court or institution. I shall 
discuss this second possibility in its most liberal form, namely thal 


1 1 do not mean to imply that the government should always 
punish a man who deliberately breaks a law he knows is valid. 
There may be reasons of fairness of practicality, like those I listed 
in the third paragraph, for not prosecuting such men. But cases 
like the draft cases present special arguments for tolerance; I want 
to concentrate on these arguments and therefore have isolated 
these cases. 
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|y follow his own judgment until a 
, highest court competent to pass on 
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battle to persuade the court that t hp p * „ 
an anarchist who had h Pr > IrSt Amen dnK‘ni i" 

government. A similar issue " Ur8 ' n8 general strikes 

once again dissented. “It ' " 
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i« d. . idl'd, il is useful to know what does in fact 
fillip people proceed on that rule. (Much 
* iiMiiHV! i emulation law has developed through this 
i II ilh question is whether and to what degree a 
hImIImii would offend principles of justice or fair play 
#•• » Miy i he community, it is useful, again, to experi- 
o.m, (hr community’s response. The extent of com- 

l . ml to anti-contraception laws, for example, would 

i nr established had not some organizations deliber- 

I m *«• o*d iIim a* lows. 

* in i model were followed, we would lose the advantages 
» • » i I Ik* law would suffer, particularly if this model 

1‘l’ltrd lo constitutional issues. When the validity of a 
«• i in»i< is in doubt, the statute will almost always strike 
i ..pie is being unfair or unjust, because it will infringe 
#o* p.iiu iplc ol liberty or justice or fairness which they take to 
H in lo | he Constitution. If our practice were that whenever 
I* « » doubtful on these grounds, one must act as if it were 
no ' then l he chief vehicle we have for challenging the law on 
i'himihIs would be lost, and over time the law we obeyed 

* . Handy become less fair and just, and the liberty of our 
n would certainly be diminished. 

would lose almost as much if we used a variation of the 
• » i model , I hat a citizen must assume the worst unless he can 

• pale that the courts will agree with his view of the law. If 
. .one deferred to his guess of what the courts would do, 

» »* iv and its law would be poorer. Our assumption in rejecting 

' I list model was that the record a citizen makes in following 

own judgment, together with the arguments he makes support- 
ih.it judgment when he has the opportunity, are helpful in 
. iiing the best judicial decision possible. This remains true even 
v heu . at the time the citizen acts, the odds are against his success 
in court. We must remember, too, that the value of the citizen’s 
s imple is not exhausted once the decision has been made. Our 
pounces require that the decision be criticized, by the legal 
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»n « il would then be arguable that the gain in 
• luir was worth the personal sacrifice of patience. 
M» . was involved, and if the dissenters had obeyed the 
* • Imi}- 1 heir time, they would have suffered the irrepara- 
§ * 1 having done what their conscience forbade them to 

• mu' 1 lung to say that an individual must sometimes 
*m , « 1 once when he knows that the law commands him 
i II is quite another to say that he must violate his 
• fro • i’vcii when he reasonably believes that the law does not 

* M* u ho mi sc it would inconvenience his fellow citizens if he 

♦ Mm m o , I direct, and perhaps the only, method of attempting 

dial lie is right and they are wrong, 
a t our! may overrule itself, the same reasons we listed for 
| * .» tin* first model count against the second as well. If we 

• -I have the pressure of dissent, we would not have a 

* ‘iii statement of the degree to which a court decision against 

* Ihwnlcr is felt to be wrong, a demonstration that is surely 
mu id to the question of whether it was right. We would 

>i¥ (lie chance of being governed by rules that offend the 
iplcs we claim to serve. 

Hu a' considerations force us, I think, from the second model, 

♦ « nine will want to substitute a variation of it. They will argue 
M once the Supreme Court has decided that a criminal law is 

did then citizens have a duty to abide by that decision until 
Mm y have a reasonable belief, not merely that the decision is a bad 
m, hut that the Supreme Court is likely to overrule it. Under this 
•• w the West Virginia dissenters who refused to salute the Flag in 
i'll.’ were acting properly, because they might reasonably have 
Mitldpated that the Court would change its mind. But if the Court 
M ic to hold the draft laws constitutional, it would be improper 
in continue to challenge these laws, because there would be no 
1 M il likelihood that the Court would soon change its mind. This 
suggestion must also be rejected, however. For once we say that a 

• Hi/.cn may properly follow his own judgment of the law, in spite 
ol his judgment that the courts will probably find against him, 
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there is no plausible reason why he should act differently l„ 
a contrary decision is already on the books. 

Thus the third model, or something close to it, seems 

fairest statement of a man’s social duty in our commumii 
citizens allegiance is to the law, not to any particul,, , 
son s view of what the law is, and he does not behav, „ 
airly so long as he proceeds on his own considered , 

reasonable view of what the law requires. Let me repeat (be 

it is crucial) that this is not the same as saying that an individ,, . 
may disregard what the courts have said. The doctrine of 
dent lies near the core of our legal system, and no one can nnk, 
reasonable effort to follow the law unless he grants the courls ,l„ 
general power to alter it by their decisions. But if the issue is 
touching fundamental personal or political rights, and it is 

that , the Supreme Court ha s made a mistake, a man is within h, 
social rights in refusing to accept that decision as conclusive. 

One large question remains before we can apply these obseiv, 
ions to the problems of draft resistance. I have been talking about 
the case of a man who believes that the law is not what othn 
people think or what the courts have held. This description m.n 
fit some of those who disobey the draft laws out of consciencv 
but it does not fit most of them. Most of the dissenters are no, 
lawyers or political philosophers; they believe that the laws on the 
books are immoral, and inconsistent with their country’s legal 
ideals but they have not considered the question of whether they 
may be invalid as well. Of what relevance to their situation, then 

is the proposition that one may properly follow one’s own view ol 
the law? 

To answer this, I shall have to return to the point I made 
earher. The Constitution, through the due process clause, the equal 
protection clause, the First Amendment, and the other provisions I 
mentioned, injects an extraordinary amount of our political moral- 
ity into the issue of whether a law is valid. The statement that 
most draft dissenters are unaware that the law is invalid therefore 
needs qualification. They hold beliefs that, if true, strongly 
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. fin ' m w dial Ihc law is on their side; the fact that they 
* >• hod dial further conclusion can be traced, in at least 

in then lack of legal sophistication. If we believe that 

* h f h»w doubtful people who follow their own judgment 
» *\p i < - may be acting properly, it would seem wrong not to 

* i ih ii view lo those dissenters whose judgments come to the 
imp ihiMH No part of the case that I made for the third model 

l .Millie us lo distinguish them from their more knowledge- 
♦I L 1 Mlh iijjues. 

' mi ill aw several tentative conclusions from the argument so 
Wli«‘n the law is uncertain, in the sense that a plausible case 
•*» made on both sides, then a citizen who follows his own 
fpM*. ill is not behaving unfairly. Our practices permit and 

* Milage lum to follow his own judgment in such cases. For that 
...Mi, out government has a special responsibility to try to 

i .it* I him, and soften his predicament, whenever it can do so 
Mh« till great damage to other policies. It does not follow that the 
t wiMtimcnt can guarantee him immunity— it cannot adopt the rule 
♦hat H will prosecute no one who acts out of conscience, or 
Usui no one who reasonably disagrees with the courts. That 

• Mild paralyze the government’s ability to carry out its policies; it 
* « Mild, moreover, throw away the most important benefit of 
Mlowing the third model. If the state never prosecuted, then the 

• Mills could not act on the experience and the arguments the 
dhsent has generated. But it does follow that when the practical 

0 nsons for prosecuting are relatively weak in a particular case, 
• m can be met in other ways, the path of fairness lies in tolerance. 
Iho popular view that the law is the law and must always be 
on forced refuses to distinguish the man who acts on his own 
lodgment of a doubtful law, and thus behaves as our practices 
pmvide, from the common criminal. I know of no reason, short of 
moral blindness, for not drawing a distinction in principle between 
1 1 ii* l wo cases. 

1 anticipate a philosophical objection to these conclusions: that 
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I am treating law as a “brooding omnipresence in the sky I < 
spoken of people making judgments about what the law i. ,p, 
even in cases in which the law is unclear and undemons! i.iM. 
have spoken of cases in which a man might think thai tin 
requires one thing, even though the Supreme Court has said Hi 
requires another, and even when it was not likely (hat • 
Supreme Court would soon change its mind. I will there Inn 1 
charged with the view that there is always a “right answer i 
legal problem to be found in natural law or lacked up in sm 
transcendental strongbox. 

The strongbox theory of law is, of course, nonsense. Winn i 
say that people hold views on the law when the law is douhilni 
and that these views are not merely predictions of what the coin i 
will hold, I intend no such metaphysics. I mean only to summati 
as accurately as I can many of the practices that are part of om 
legal process. 

Lawyers and judges make statements of legal right and dui\ 
even when they know these are not demonstrable, and suppoit 
them with arguments even when they know that these argument*, 
will not appeal to everyone. They make these arguments to one 
another, in the professional journals, in the classroom, and in tin 
courts. They respond to these arguments, when others make them 
by judging them good or bad or mediocre. In so doing they 
assume that some arguments for a given doubtful position are 
better than others. They also assume that the case on one side ol 
a doubtful proposition may be stronger than the case on the 
other, which is what I take a claim of law in a doubtful case to 
mean. They distinguish, without too much difficulty, these argu 
ments from predictions of what the courts will decide. 

These practices are poorly represented by the theory that 
judgments of law on doubtful issues are nonsense, or are merely 
predictions of what the courts will do. Those who hold such 
theories cannot deny the fact of these practices; perhaps these 
theorists mean that the practices are not sensible, because they are 
based on suppositions that do not hold, or for some other reason. 
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. ,i (licit objection mysterious, because they never 

Hi. v lake the purposes underlying these practices to 

, l | K ' sc goals are specified, one cannot decide whether 
sensible. I understand these underlying purposes 
, d« etibed earlier: the development and testing of the 
, ... , sperimentation by citizens and through the adversary 

i. system pursues these goals by inviting citizens to 

1 1, -Ruths and weaknesses of legal arguments for them- 

through their own counsel, and to act on these 

, hough that permission is qualified by the limited 

. Hmt they may suffer if the courts do not agree. Success m 

depends on whether there is sufficient agreement 

,|K community on what counts as a good or bad argument, 
although different people will reach different judgments, 
,| t | I,-, cnees will be neither so profound nor so frequent as o 
, the system unworkable, or dangerous for those who act by 
„ ,,wu lights. 1 believe there is sufficient agreement on the 

ol the argument to avoid these traps, although one of the 

asks of legal philosophy is to exhibit and clarify these 

,,,,'iia In any event, the practices I have described have not yet 
. „ shown to be misguided; they therefore must count in 
I,-, mining whether it is just and fair to be lenient to those who 

hicak what others think is the law. 

, h;i vc said that the government has a special responsibility to 
„,osr who act on a reasonable judgment that a law is invalid It 
,liould make accommodation for them as far as possible when this 
„ consistent with other policies. It may be difficult to decide what 
,|,o government ought to do, in the name of that responsibility,! 
particular cases. The decision will be a matter of balance, and a 
mlcs will not help. Still, some principles can be set out. 

I shall start with the prosecutor’s decision whether to press 
charges He must balance both Ids responsibility to be lenient an 
thc risk that convictions will rend the society, against the damage 
to the law’s policy that may follow if he leaves the dissenters 
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alone. In making his calculation he must consider not only n,, 
extent to which others will be harmed, but also how il„ i„ 
evaluates that harm; and he must therefore make the follow,,, 
distinction. Every rule of law is supported, and presun, ,iU 
justified, by a set of policies it is supposed to advance „,i 
principles it is supposed to respect. Some rules (the laws prolnlm 
m g murder and theft, for example) are supported by the prop,, , 
tion that the individuals protected have a moral right to be I,, , 
from the harm proscribed. Other rules (the more technical anti 
trust rules, for example) are not supported by any supposition ,,i 
an underlying right; their support comes chiefly from the alleged 
utility of the economic and social policies they promote. The ., 
may be supplemented with moral principles (like the view that u 
is a harsh business practice to undercut a weak competitor 
prices) but these fall short of recognizing a moral right against the 
harm in question. 

The point of the distinction here is this: if a particular rule <>l 
law represents an official decision that individuals have a moral 
right to be free from some harm, then that is a powerful argument 
against tolerating violations that inflict those injuries. Laws pm 
tecting people from personal injury or the destruction of then 
property, for example, do represent that sort of decision, and this 

is a very strong argument against tolerating civil disobedience that 
involves violence. 

It may be controversial, of course, whether a law does rest on 
the assumption of a moral right. The question is whether it is 
reasonable to suppose, from the background and administration of 
the law, that its authors recognized such a right. There are cases, 
in addition to rules against violence, where it is plain that they 
did; the civil rights laws are examples. Many sincere and ardent 
segregationists believe that the civil rights laws and decisions are 
unconstitutional, because they compromise principles of local 
government and of freedom of association. This is an arguable 
though not a persuasive, view. But these laws and decisions clearly 
embody the view that Negroes, as individuals, have a right not to 
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t r * ■* 1 1 » « y do not rest simply on the judgment that other 
! . •*- •« nr he si pursued by preventing racial segregation. 
^ m«. .u (Mm against the man who blocks the school house 
»b. i «. we violate the moral rights, confirmed by law, of 
9 *»•• i p o I Ih blocks The responsibility of leniency cannot go 

I s position is different, however, from that of the 

ii«fies i ... imiy be called up sooner or given a more dangerous 

• • u b ill h| lenders arc not punished. The draft laws, taken as a 
* mmI wilb an eye to their administration, cannot be said to 

^ * ib. Judgment that a man has a moral right to be drafted 
i * pi bun oilier men or groups have been called. The draft 
.ilium, and the order-of-call within classifications, are ar- 
<u ial and administrative convenience. They also reflect 
i i.iliniis of fairness, like the proposition that a mother who 
* i one of I wo sons in war ought not to be made to risk 
- the oilier. But they presuppose no fixed rights. The draft 
« = ! air given considerable discretion in the classification proe- 
ms Mid I lie army, of course, has almost complete discretion in 
i mug. dangerous posts. If the prosecutor tolerates draft offend- 
hr makes small shifts in the law’s calculations of fairness and 
Hiiiy Ibcse may cause disadvantage to others in the pool of 
lodirrn but that is a different matter from contradicting their 
mm ual rights. 

I Im. difference between segregation and the draft is not an 
•'♦blrnl of how the laws happen to have been written. It would 
him counter to a century of practice to suppose that citizens have 
mm Hal rights with respect to the order in which they are called to 
I vc, (he lottery system of selection, for example, would be 
«t Mini rent under that supposition. If our history had been differ- 

• nt. and if the community had recognized such a moral right, it 

• cuis fair to suppose that some of the draft dissenters, at least, 
would have modified their acts so as to try to respect these rights. 
So 1 1 is wrong to analyze draft cases in the same way as cases of 
violence or civil rights cases, as many critics do when considering 
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whether tolerance is justified. I do not mean that hum, 

others is irrelevant in draft cases; it must be taken into 

and balanced against fairness to dissenters and the long i. . 
benefit to society. But it does not play the commanding roh I, 
that it does when rights are at stake. 

Where, then, does the balance of fairness and utility lie m n 
case of those who counsel draft resistance? If these men l,. 
encouraged violence or otherwise trespassed on the right. ■ 
others, then there would be a strong case for prosecution. Ilm 
the absence of such actions, the balance of fairness and uiilo. 
seems to me to lie the other way, and I therefore think dial il„ 
decision to prosecute Coffin, Spock, Raskin, Goodman, and Foil- , 
was wrong. It may be argued that if those who counsel d.ali 
resistance are free from prosecution, the number who res.M 
induction will increase; but it will not, I think, increase nun!, 
beyond the number of those who would resist in any event. 

If I am wrong, and there is much greater resistance, then , 
sense of this residual discontent is of importance to policy maker ., 
and it ought not to be hidden under a ban on speech. Conscience 
is deeply involved-it is hard to believe that many who counsel 
resistance do so on any other grounds. The case is strong that Hie 
laws making counseling a crime are unconstitutional; even those 
who do not find the case persuasive will admit that its argument 
have substance. The harm to potential draftees, both those who 
may be persuaded to resist and those who may be called earlier 
because others have been persuaded, is remote and speculative. 

The cases of men who refuse induction when drafted are more 
complicated. The crucial question is whether a failure to prosecute 
will lead to wholesale refusals to serve. It may not-there are social 
pressures, including the threat of career disadvantages, that would 
force many young Americans to serve if drafted, even if they 
knew they would not go to jail if they refused. If the number 
would not much increase, then the state should leave the dissent- 
ers alone, and I see no great harm in delaying any prosecution 
until the effect of that policy becomes clearer. If the number of 
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* 1 *• In .« induction turns out to be large, this would argue 

■ « Hiji »n Itn i it would also make the problem academic, 
^ » i flii’ii 1 were sufficient dissent to bring us to that pass, it 
* ' mu'll difficult to pursue the war in any event, except 

h totalitarian regime. 

iii'ii I vim to be a paradox in these conclusions. I argued 
i ftp* llril when the law is unclear citizens have the right to 

* llifii own judgment, partly on the grounds that this 
, « helps to shape issues for adjudication; now I propose a 

Hr thill eliminates or postpones adjudication. But the contra- 

* m only apparent. It does not follow from the fact that our 
14 o.i I, k dilates adjudication, and renders it more useful in 

toping the law, that a trial should follow whenever citizens do 
. hy their own lights. The question arises in each case whether 
i .lies are ripe for adjudication, and whether adjudication 

* nhl .rllle these issues in a manner that would decrease the 
nr . of, or remove the grounds for, further dissent. 

In the draft cases, the answer to both these questions is 
i nllvr There is much ambivalence about the war just now, and 
.M.rilainly and ignorance about the scope of the moral issues 

Ived in the draft. It is far from the best time for a court to 

I-. . on these issues, and tolerating dissent for a time is one way 
i .dlowing the debate to continue until it has produced something 

* I- iii oi . Moreover, it is plain that an adjudication of the constitu- 
t ii >nol issues now will not settle the law. Those who have doubts 

hriher the draft is constitutional will have the same doubts even 
tl the Supreme Court says that it is. This is one of those cases, 
tniu liing fundamental rights, in which our practices of precedent 
will encourage these doubts. Certainly this will be so if, as seems 
likely, the Supreme Court appeals to the political question doc- 
tnne, and refuses to pass on the more serious constitutional issues. 

liven if the prosecutor does not act, however, the underlying 
problem will be only temporarily relieved. So long as the law 
ippears to make acts of dissent criminal, a man of conscience will 
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face danger. What can Congress, which shares the res, 
leniency, do to lessen this danger? 

Congress can review the laws in question to see ho* ... 
accommodation can be given the dissenters. Every pm,,,,. 

legislature adopts is a mixture of policies and restraining , 

We accept loss of efficiency in crime detection and urban n 

for example, so that we can respect the rights of accused 

and compensate property owners for their damages. Congrr,. 
properly defer to its responsibility toward the disscnh, , 

adjusting or compromising other policies. The relevant qur. 

are these: What means can be found for allowing the 
possible tolerance of conscientious dissent while minimizing „ 

impact on policy? How strong is the government’s responsil 

for leniency in this case-how deeply is conscience involved, ,„„i 
how strong is the case that the law is invalid after all? II,, 
important is the policy in question-is interference with ih,.i 
policy too great a price to pay? These questions are no doubt l„„ 

simple, but they suggest the heart of the choices that must |„ 
made. 

For the same reasons that those who counsel resistance should 
not be prosecuted, I think that the law that makes this a crim, 
should be repealed. The case is strong that this law abridges I'm 
speech. It certainly coerces conscience, and it probably serves n,, 
beneficial effect. If counseling would persuade only a few to resist 
who otherwise would not, the value of the restraint is small- ,1 
counseling would persuade many, that is an important political 
tact that should be known. 

The issues are more complex, again, in the case of draft 
resistance itself. Those who believe that the war in Vietnam is 
itself a grotesque blunder will favor any change in the law that 
makes peace more likely. But if we take the position of those who 
think the war is necessary, then we must admit that a policy that 
continues the draft but wholly exempts dissenters would be 
unwise. Two less drastic alternatives might be considered, however 
a volunteer army, and an expanded conscientious objector cate- 
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, * in. Imli •. those who find this war immoral. There is much 

* - ! "I’ulnNl both proposals, but once the requirement of 

• I • •» thv.pu! is recognized, the balance of principle may be 
! m I Im i liivor. 

Hi* * ,* .<• for not prosecuting conscientious draft offenders, 
Inmgiiig the laws in their favor, is a strong one. It would 
* . • tlhiir lo expect this policy to prevail, however, for 

= it | * i rssuics now oppose it. Relatively few of those who 
4* Hduuwl induction have been indicted so far, but the pace of 
• (it ion is quickening, and many more indictments are expect- 
i ii Hu irsistance many college seniors have pledged does in fact 

* » Ihji I he Coffin, Spock trial continues, although when the 
i m ni slops toward peace negotiation were announced, many 
had hoped it would be dropped or delayed. There is no 
-j m ol any movement to amend the draft laws in the way I have 

Wi* must consider, therefore, what the courts can and should 
now do. A court might, of course, uphold the arguments that the 
•hid l laws are in some way unconstitutional, in general or as 
ipphoil to the defendants in the case at hand. Or it may acquit 
ilit' defendants because the facts necessary for conviction are not 
proved. I shall not argue the constitutional issues, or the facts of 
,«ny particular case. I want instead to suggest that a court ought 
not to convict, at least in some circumstances, even if it sustains 
I lie statutes and finds the facts as charged. The Supreme Court has 
not ruled on the chief arguments that the present draft is 
unconstitutional, nor has it held that these arguments raise politi- 
cal questions that are not relevant to its jurisdiction. If the alleged 
violations take place before the Supreme Court has decided these 
issues, and the case reaches that Court, there are strong reasons 
why the Court should acquit even if it does then sustain the draft. 
It ought to acquit on the ground that before its decision the 
validity of the draft was doubtful, and it is unfair to punish men 
for disobeying a doubtful law. 

There would be precedent for a decision along these lines. The 
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Court has several times reversed criminal convictions, on •! < 
process grounds, because the law in question was too vague ( I ■ 
has overturned convictions, for example, under laws that made ii - 
crime to charge “unreasonable prices” or to be a member ol * 
“gang.”) Conviction under a vague criminal law offends the inoul 
and political ideals of due process in two ways. First, it place*, i 
citizen in the unfair position of either acting at his peril m 
accepting a more stringent restriction on his life than the Icgr.I.i 
ture may have authorized: As I argued earlier, it is not acceptable 
as a model of social behavior, that in such cases he ought i<» 
assume the worst. Second, it gives power to the prosecutor and 
the courts to make criminal law, by opting for one or the othci 
possible interpretations after the event. This would be a delegation 
of authority by the legislature that is inconsistent with our scheme 
of separation of powers. 

Conviction under a criminal law whose terms are not vague, but 
whose constitutional validity is doubtful, offends due process in 
the first of these ways. It forces a citizen to assume the worst, or 
act at his peril. It offends due process in something like the 
second way as well. Most citizens would be deterred by a doubtful 
statute if they were to risk jail by violating it. Congress, and not 
the courts, would then be the effective voice in deciding the 
constitutionality of criminal enactments, and this also violates the 
separation of powers. 

If acts of dissent continue to occur after the Supreme Court 
has ruled that the laws are valid, or that the political question 
doctrine applies, then acquittal on the grounds I have described is 
no longer appropriate. The Court’s decision will not have finally 
settled the law, for the reasons given earlier, but the Court will 
have done all that can be done to settle it. The courts may still 
exercise their sentencing discretion, however, and impose minimal 
or suspended sentences as a mark of respect for the dissenters’ 
position. 

Some lawyers will be shocked by my general conclusion that 
we have a responsibility toward those who disobey the draft laws 
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iniKi', and that we may be required not to prosecute 
, ,, t.Mi i iilici to change our laws or adjust our sentencing 

i commodate them. The simple Draconian proposi- 

a, ,i , time must be punished, and that he who misjudges the 
■ ltd r the consequences, have an extraordinary hold on 
, , i, tonal as well as the popular imagination. But the rule of 
mi. tie complex and more intelligent than that and it is 
, , .inti (lull il survive. 

June 6, 1968 


(Snhi il/'l 

Ii.. Nixon Administration, according to The New York 
i , Inis sharply increased the number of prosecutions for draft 
ii.. it , . I he current rate of prosecution is well above the rate of 
,,iii ion when this article was written. The administration has 
...,i 1 1 it i eased prosecutions in response to practical dangers of the 
nil said might justify prosecution, for the draft call reductions 
....I lump withdrawals it has announced would, if anything, reduce 
die ..- dangers. On the contrary, it seems to have acted in the name 
.1 dial maxim which I argued is too simple for an intelligent and 
inn legal policy, the maxim that the law is the law and must 
always be enforced. 
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W ith the conviction and sentencing of four of the five defend- 
ants, the first phase in the Boston conspiracy trial has ended and a 
good moment has come for some consideration of the significance 
of the so-called “Spock case,” of what it means for the “peace 
movement,” and what it tells us about the state of American 
democracy. 

Among anti-war activists there has been much discontent with 
respect to the conduct of the defense. Many had expected a 
far-reaching indictment of the government for its criminal behavior 
in Vietnam. Those who had been hoping for a “confrontation with 
illegal and immoral authority” are naturally disappointed, since no 
such confrontation took place. In fact, the defendants themselves 
did make strong statements about the illegality and barbarism of 
the American war in Vietnam. With the exception of Michael 
Ferber, a resister himself, the defendants took their stand, without 
qualifications, on the “Call to Resist Illegitimate Authority” (see 
The New York Review , October 12, 1967), which announced the 
intention of the signers to support resistance to the Vietnam war, 
and which insisted that actions taken in support of resistance “are 
as legal as is the war resistance of the young men themselves.” 
However, this aspect of the trial was barely reported in the press. 
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Within the framework defined by the government, adopted by the 
Court, and accepted by the press, the issue of the legality of the 
war was not pertinent, nor was the question of the right, or even 
the duty, of resistance to American aggression. 

Why should reasonable people have believed that a federal court 
might serve as an impartial referee in a dispute between the 
government and its critics, or even as a forum that might 
contribute to general understanding of the war? Recent history is 
probably responsible, in part, for the misplaced optimism and 
current disappointment. Since Brown v. Board of Education in 
1954, a series of decisions favoring civil rights activists and 
extending civil liberties has accustomed us to think of the federal 
courts as a branch of government devoted to the defense of 
human rights and social justice. A broader historical perspective, 
however, would reveal that only rarely are they willing to assume 
(hat responsibility. On the contrary, the courts are more likely to 
confirm a political consensus set elsewhere, and, in the process, to 
;ivoid intruding upon the prerogatives of the other branches of 
government, particularly with respect to the power to make war. 
The idea that the courts might uphold or even seriously entertain 
an argument on the illegality of the war or the abuse of executive 
power in waging war seems, therefore, rhetorical or naive. In fact, 
(he case was pursued by the government on grounds so narrow 
l hat the war was effectively excluded from consideration. 

As in any draft case, the government sought to limit discussion 
lo the violation of a particular section of the Military Selective 
Service Act. When draft resisters come before the court for 
refusing induction, they are not permitted to explain their opposi- 
tion to the war. Or when, occasionally, an extraordinary or 
curious judge permits an explanation, it is ruled irrelevant to the 
question of guilt or innocence and is admitted only to assess 
character or motivation, primarily for purposes of sentencing. 
Several draft refusers, including David Mitchell and Donald Weath- 
cm all, have attempted to defend themselves by citing Nuremberg 
Principle VII, that “complicity in the commission of a crime 
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against peace, a war crime, or a crime against humanity ... is .1 
crime under international law.” But the federal judges in Conned i 
cut, Illinois, and elsewhere have excluded such considerations fiorn 
the Court, and to win a guilty verdict, the prosecution has h;id 
only to show that the defendants had, in fact, refused induction 

Similarly, Judge Francis J. W. Ford of the Federal District 
Court in Boston limited discussion to the question of whether t In- 
five defendants had conspired to violate the Selective Service Ad 
Though the defendants individually were able to state then 
position against the war, there was no serious discussion of wlmi 
they correctly regarded as the major issue: whether the govern 
ment has conspired— to use the wording of the Nuremberg Print- i 
pies— in the “planning, preparation, initiation or waging of a w;n 
of aggression or a war in violation of international treaties, 
agreements or assurances”; or whether it is engaged in “violations 
of the laws or customs of war which include, but are not limited 
to, murder, ill-treatment or deportation to slave labour or for any 
other purpose of civilian population of or in occupied tern 
tory . . . , wanton destruction of cities, towns, or villages, 01 
devastation not justified by military necessity”; or whether it is 
engaged in such crimes against humanity as “murder, extermina- 
tion, enslavement, deportation and other inhuman acts done 
against any civilian population . . . .” 

Nor was the jury permitted to consider testimony concerning a 
possible conspiracy by the government to deceive a naive and 
uninformed Congress, so that it would accept what the forme i 
Attorney General regards as a “functional equivalent” of a declara- 
tion of war, nor could it consider whether the government’s 
systematic resort to lies and deceit to rally popular support foi 
criminal acts is not evidence of conspiracy to commit crimes 
against peace. 

Such questions would be raised in a tribunal concerned with 
fundamental issues of legality and justice, with the limits of a 
government’s legitimate authority and the character of a citizen’s 
responsibilities. Though the American courts cannot seriously be 
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. k peeled to deal with these questions, they are, nevertheless, the 
questions that must be considered by anyone who takes seriously 
his responsibility as a citizen. Had these issues been admitted in 
Hu* Boston conspiracy case, the defendant would, in effect, have 
hern the government; the five “conspirators” could have intro- 
duced evidence on the nature of the war and argued that 
h* distance is justified by the Nuremberg Principles. If these Princi- 
ples are accepted as valid (a question to which we return below), 
then one must conclude either that our system of law is ridicu- 
lous, or else that it guarantees immunity both to those who seek 
to avoid the complicity that these Principles specify as criminal 
Hid to those who aid them. Similarly, those responsible for true 
mininal acts would have to be restrained and perhaps brought to 
|usl ice. 

But the aim of the government in prosecution is to ensure 
obedience to its orders by punishing those who refuse to obey and 
threatening others who might be tempted to do so. It will not 
voluntarily open the door to an inquiry into its right to enforce 

I hose demands on the citizenry. This is as true of the Boston 
conspiracy trial as it was of the trial of Sinyavsky and Daniel and 
(heir supporters. It is characteristic of political trials that there are 
sharply conflicting interpretations of the fundamental issue at 
slake. Not surprisingly, the court accepted the interpretation 
defined by the prosecution. For those who take the view that the 
teal issue is the abuse of executive authority and the criminal 
violence of the government, the court proceedings will therefore 
border on farce. Since the government is not held accountable for 

I I s acts and is permitted to determine the nature of the court 
pioccedings, the question is no longer whether justice will be 
done, but rather whether persecution will succeed. 

The indictment charged that the defendants conspired ( 1 ) to 
counsel, aid and abet Selective Service registrants to evade military 
service and to refuse to carry “draft cards ,” 1 and (2) to interfere 

1 One of the ironies in the Government’s prosecution is that the 
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with the administration of the Selective Service Act. The factual 
basis for the government’s case reduces to the following. On 
October 2, 1967, Raskin, Spock, Coffin, and Goodman, along with 
a number of others, appeared at a press conference called to 
announce the “Call to Resist Illegitimate Authority.” The Govern 
ment made no attempt to show, what was in fact false, that the 
defendants had organized the press conference or had agreed on its 
substance, except to the extent that they agreed that the press 
conference would make public the “Call to Resist.” Each partici 
pant in the press conference stated his beliefs with respect to the 
war and his reasons for associating himself with the “Call to 
Resist.” 

The second factual item in the Government’s charge was that 
on October 16, Reverend Coffin and Michael Ferber spoke at the 
Arlington Street Church in Boston and received draft cards, in a 
ceremony that was organized by others who were not defendants, 
as was brought out in testimony that was not contested. Thirdly, 
on October 20 a group of some 500 people assembled at the 
Justice Department to transmit to representatives of the Attorney 
General draft cards collected around the country on October 16 
(including some turned over on October 20). Mitchell Goodman 
and Reverend Coffin were among those who planned this action. 
All five of the defendants were present. All except Ferber entered 
the Justice Department with the various documents that had been 
collected. Of the eight men who entered the Justice Department 
four were indicted. These eight men were selected at the last 
minute, in the rather haphazard fashion that will be familiar to 
everyone who has been involved in anti-war activities, and they 
made statements, as individuals, to the representative of the 
Justice Department. Fourth, Dr. Spock and Mitchell Goodman 


Justice Department seems to have decided not to take men to 
court for nonpossession itself, but to wait until they refuse 
induction and prosecute for that violation. In effect, then, the 
men in Boston were being tried for being accessories to a 
“crime” the Government has felt it best not to prosecute. 
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look part in a demonstration at the Whitehall Induction Center in 
New York, a demonstration that was planned by others, as was 
brought out in uncontested testimony by David McReynolds and 
Mayor Lindsay. This is the substance of the Government’s argu- 
ment that the five were involved in a conspiracy. 

It was against such vague charges that the defendants chose to 
defend themselves in court. The legal and political difficulties any 
defense would have encountered were compounded further be- 
cause the defense itself seemed to contradict the rhetoric used 
widely in the anti-war movement. Such rhetoric encouraged the 
view that many people, including the defendants, were simply 
defying the government and its laws. After the indictments, for 
example, thousands signed what they called statements of “com- 
plicity”; hundreds, in public ceremonies that were often televised, 
“aided” and “abetted” draft resisters by handing them money or 
accepting their draft cards. The impression created was that many 
people were willing to break the law— indeed, that they were 
already breaking it— in order to bring the war to an end. In truth, 
many of those who joined in the militant rhetoric and symbolic 
acts assumed that the threat of filling the jails with prominent 
Americans would help to “bring the Administration to its senses”; 
if that threat were to remain credible, prominent opponents of the 
war could not appear to be trying to avoid jail. 

Such strategy leads directly to the argument that the defend- 
ants should have pleaded guilty, taking the position that the 
indictment was correct, but that they were right to commit the 
alleged “crime.” There are a number of reasons why this course of 
action would have been a mistake— questions of the validity of 
Mich a political strategy aside. First of all, the defendants refused 
to admit that the government’s charges were correct. They could 
not honestly plead guilty to conspiracy when they did not view 
themselves as involved in any conspiracy. Furthermore, a plea of 
guilty would imply that they regarded their actions as “illegal,” 
though justified on other grounds, in short as a form of “civil 
disobedience.” For many in the peace movement, this remains a 
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reasonable characterization: they believe that the most honorable 
and effective strategy for a moral man is to break an unjust law 
and, like Socrates, accept the penalty meted out for that act, 
however unjust. But most of the defendants regarded their acts as 
an attempt to uphold the law. Their position is that formulated in 
the “Call to Resist” to which we have already referred. To quote 
more fully, the “Call” states: “We firmly believe that our state- 
ment is the sort of speech that under the First Amendment must 
be free, and that the actions we will undertake are as legal as is 
the war resistance of the young men themselves.” 

The Government made much of statements by some of the 
defendants and others during the events at the Justice Department 
that officials were “derelict in their duty” because they had not 
prosecuted those who aided young men in the alleged crime of 
turning in their draft cards. Such statements were by no means 
confessions of guilt, but challenges— however misplaced or ill- 
considered— to the Government to take the issues of the war and 
resistance into the courts. The criminal acts relevant to the case of 
the Boston Five are those of the Government, which seeks to 
involve American citizens in its violation of domestic and inter- 
national law. So the defendants held, and with warrant. 

Furthermore, it would have been a tactical error to permit the 
Government to win this case by default. In fact, if the conviction 
is not overturned on appeal, the precedent that is set will be a 
calamity. This is clear when one reviews the content of the 
indictment. If such acts as are alleged constitute criminal conspir- 
acy in the eyes of the courts, then individual liberties will be dealt 
a severe blow. For all these reasons, a plea of guilty would have 
been a serious mistake. 

One can imagine circumstances under which a total rejection of 
the judicial process would be justified. For example, this would be 
a proper position if the courts were, literally, nothing more than 
an instrument of criminal repression, or if the institutions of 
society were crumbling, and contempt would contribute to their 
collapse and their replacement by some new and more humane 
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social order. But no one can seriously propose such a characteriza- 
tion of American society. Surely the defendants do not accept this 
view, any more than do most black militants who are subjected to 
far more intense police and judicial persecution than adult sup- 
porters of draft resistance. To base the defense on nonsensical 
judgments as to the state of American society would surely have 
been inappropriate. 

It was, therefore, quite proper for the defendants to undertake 
to refute the Government’s charges. Having made this decision, 
they were forced to deal with the particular issues, however 
inconsequential and ambiguous, raised by the prosecution, and to 
keep within the limits of defense imposed by the court. Five 
separate attorneys argued the defense on grounds appropriate to 
their individual clients. They argued that they were not involved in 
a criminal conspiracy. They believed their acts to be legal, for 
reasons which were sketched in the “Call to Resist,” and which 
would have been elaborated in further testimony had the court 
not ruled further factual and legal arguments of this sort inadmis- 
sible. The defendants emphasized that they were trying to find a 
way of demonstrating their opposition to the war and their 
support for the young men who, rightly in their opinion, had 
decided to refuse induction or even to dissociate themselves from 
the Selective Service System so long as the war continued. Not 
only were the relations among the defendants casual, the defense 
suggested, but, far from being conspiratorial and planned, their 
enterprises were disorganized and not remarkably successful. Sep- 
arately each defendant explained his presence or absence at the 
particular press conference or public meeting described in the 
Government’s indictment. 

Unfortunately, it must be said that the defendants’ honest 
efforts to clarify the facts were used by the prosecutor to discredit 
I heir motives. Because the defendants could not truthfully claim 
responsibility for “conspiring” to arrange all, and in some cases 
any, of the events in the indictment, they appeared to be denying 
their effectiveness as resisters to the war. 
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A similar problem arose in the defendants’ attempts to make a 
distinction between urging young men to resist induction or to 
return their draft cards, on the one hand, and, on the other, 
encouraging or supporting those who had made this decision. 
According to Judge Ford’s charge to the jury, the distinction is 
immaterial to the present case. However this may be, the distinc- 
tion is surely a meaningful one which raises painful questions for 
any person of conscience. Does one have the moral right to urge 
men to resist induction and to face the heavy penalties for this 
act? On the other hand, is it proper to refrain from the effort to 
encourage young men not to kill their fellows and face death 
themselves in a senseless war? Some of the defendants chose to 
define their moral positions according to these questions. Some of 
them argued further, as we would, that these questions are 
misplaced. Most young men do not await the urging of their elders 
before undertaking resistance. Once again, however, the prosecutor 
used against the defendants their own honest and reasonable 
doubts. If their support for resisters really did encourage men to 
refuse the draft, then they were guilty of inciting young men to 
violate the law and go to prison; or, if their statements were 
ineffective in extending resistance, then their whole enterprise was 
a public relations gambit and a sham. While the distinction was 
finally ruled immaterial by the court, it was largely lost on the 
press, who treated the defendants as though they were trying to 
“cop out” of their responsibility for draft resistance. 

In fact, it should be obvious that if anyone wanted to persuade 
young men to resist, he would not urge them to do so, for only 
the mentally unbalanced would respond to such a plea. He would, 
rather, present to them an account of what he took to be the 
objective situation. He would describe the origins and the nature 
of the war. What has led young men to resist is unquestionably 
the information presented in the press and on television, in books, 
lectures, teach-ins, and discussions on and off campus during the 
past three years. Those who have “persuaded” young men to 
resist— whether intentionally or not— are those who have brought 
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forth evidence regarding the history and character of the American 
war in Vietnam. If the government wishes to put a stop to the 
substantive act of “persuading young men to resist,” it has only 
one recourse: it must block the flow of information and prevent 
discussion of such information as reaches the public. This is at the 
heart of the issue of “encouraging resistance.” It is impossible to 
conduct a brutal war of aggression in the name of an enlightened 
and informed citizenry; either the war must be terminated, or 
democratic rights, including the right to information and free 
discussion, must be restricted. This is true not only of the war in 
Vietnam, but also of the use of American force to intervene in the 
internal affairs of other countries. This is one fundamental aspect 
of the contemporary American crisis. It will persist no matter 
what the courts decide in the Boston conspiracy case or in the 
cases of the hundreds of resisters who are receiving heavy sen- 
lences for their conscientious refusal to become involved in what 
(hey regard as war crimes and other illegitimate acts of a 
government bent on global repression. 

Judge Ford’s careful explanation of the indictment in his charge 
(o the jury illustrates very clearly how dangerous a threat to civil 
liberties the concept of “conspiracy” can be, if the government 
chooses to make use of it. Judge Ford charged the jury to 
determine whether it had been proven “that the defendants had 
actual knowledge of the alleged conspiracy and its illegal purpose,” 
and joined the conspiracy “with knowledge it was prohibited by 
law and with a specific intent to violate the law.” At the same 
time he instructed the jury that the beliefs of the defendants with 
regard to the legality of the war or the constitutionality of the 
Selective Service Act “must not be considered by you in determin- 
ing the guilt or non-guilt of the defendants.” Hence without 
considering their beliefs as to the legality of their actions, the jury 
was to determine whether the defendants were knowingly violating 
(lie law. The assumption is that the defendants knew they were 
violating the Selective Service Statute; it is immaterial that the 
defendants felt they were legally justified in doing so, when legal 
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obligations are considered in a broader context which accommodates 
the issue of the war’s legality. 2 

Judge Ford went on to explain “specific intent” as follows: “A 
person ordinarily intends, until outweighed by evidence to the 
contrary, the natural and probable consequences of acts knowingly 
done by him: He intends the consequences which one possessing 
his knowledge knew or had reason to know would result from his 
acts knowingly done.” Consider the implications of this instruction 
if we construe it literally. Suppose that we were to write a joint 
article presenting factual and legal grounds for opposing the war. 
A natural and probable consequence is that readers of the article, 
were it forceful and persuasive, would decide to refuse complicity 
in the war effort, would in particular refuse to serve in the armed 
forces while the war is in progress. Presumably, then, we could be 
charged with criminal conspiracy, under the terms of Judge Ford’s 
charge. In any event, it is clear that a citizen who is concerned to 
avoid prosecution would do well to keep silent and remain 
isolated. 

In fact, the arbitr ariness of the jury’s verdict illustrates clearly 

During the American Revolutionary War it was argued in British 
courts that the jury should overrule the judge’s instructions and 
“recognize the propriety of what we would call civil disobedience” 
on the part of British opponents to the war (Joseph L. Sax, The 
Yale Review , Summer, 1968). As Sax points out, the principle 
that the jury should have this right was written into law shortly 
after. He quotes Lord John Russell, who states in his History of 
the English Government and Constitution that the effect was to 
permit the verdict of juries to check the execution of a cruel or 
oppressive law.” The right of jury nullification was also advocated 
by John Adams, who said of the juror that “it is not only his 
right, but his duty ... to find the verdict according to his own 
best understanding, judgment, and conscience, though in direct 
opposition to the direction of the court.” As Sax correctly 
observes, it is particularly important that this right be established 
in connection with political trials, which characteristically raise the 
distinction “between the citizen’s obligation to the demands of the 
individuals who hold public office at a particular time, and to the 
principles upon which his nation was founded.” Sax concludes: 
“That distinction was openly recognized and debated in England 
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I lie sense in which civil liberties are threatened by the Govern- 
ment’s action. In what respect was Dr. Spock, for example, more 
involved in a “criminal conspiracy” than Marcus Raskin, the sole 
defendant acquitted? Both men had expressed their views on 
various public occasions, and had participated in public actions 
undertaken to demonstrate opposition to the war and support for 
icsistance. Their involvement was different, but not in ways that 
give the concerned citizen any guide as to what actions on his part 
will be viewed by the courts as criminal. The citizen who uses this 
l rial as a guide to conduct will simply have to avoid all public acts 
undertaken jointly with others who share his views if he does not 
wish to risk prosecution. This is surely the lesson that follows 
horn the weakness of the Government’s case and the arbitrariness 
o! the verdict; if we rely on Judge Ford’s instructions cited above, 
we can conclude that it was the “specific intent” of the Govern- 
ment to establish this point, since it is a “natural and probable 
consequence” of the decision to prosecute. It is, therefore, a 
mind conclusion that the initial indictment and the willingness of 
I he court to hear the case themselves constitute a severe attack on 
lieedom of speech and assembly. It should be no surprise that a 
government engaged in aggressive war should be impelled to attack 
Ihe civil liberties of its own citizens. We emphasize again what 
appears to us to be a central issue in this case: it is impossible to 
conduct a brutal war of aggression in the name of an enlightened 
mil informed citizenry. Whatever happens in Vietnam, a national 
commitment to global repression carries with it the necessity for 
diaitic limitations on the rights of American citizens as well. The 
Moslon trial is one further step in this very natural development. 

In other and still more important respects the Boston trial 
illustrates the failure of our institutions to function properly. No 

• l n lime and in circumstances to which we now look back as 
<• I'irsentative of a great moment in the development of individual 
llhcily. The current prosecutions against war resisters pose a 
i in liar challenge to us.” 
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one has found a way to restrain American power, which threaten’, 
world peace and the right of small nations to be free from 
externally directed subversion or imperial domination. In partial 
lar, the courts refuse to undertake this risk, for understandable 
reasons, thus withholding the protection of the law from those 
who resist. It is true that opposition to the Vietnam war h;is 
grown enormously in recent months, but we must face the faci 
that this is primarily a response to the cost of the war and the 
obvious failure of American arms. Typical is the reaction of the 
Louisiana chapter of the American Legion, which describes itscll 
as “fed up” with the Vietnam war because “there no longer seems 
to be anything to be gained by this war” ( Christian Science 
Monitor , July 1). Evidently, opposition to the war on such 
grounds shows only the failure of our institutions to encourage 
common decency. When American aggression is successful, as in 
the Dominican Republic in 1965, protest is quickly stilled despite 
the evident violation of our “solemn commitments.” Who today is 
disturbed by the fact that the OAS charter forbids any state “to 
intervene, directly or indirectly, for any reason whatsoever, in the 
internal or external affairs of any other state”? 

If it is idle and dangerous to talk of a “pre-revolutionary 
situation” in the United States or to act as though social 
institutions were collapsing, it is no less a distortion to maintain 
as some do, that our democratic system has “shown its health” by 
recent political events, specifically, by the President’s announce 
ment that he will not seek reelection. The facts are that the 
Johnson administration was faced with the virtual collapse of its 
war policy; the Tet offensive, in particular, exposed governmeni 
propaganda as illusion or deceit. Furthermore, the country is 
threatened with a severe financial crisis of international dimen 
sions, and with great unrest and dissension, much of it taking the 
form of personal animosity toward the President. As Alain Cle 
ment pointed out recently in Le Monde , the country was becom 
ing ungovernable. Under these circumstances, the President an 
nounced that he would not seek reelection. If this decision 
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demonstrates the health and viability of our democratic system, 
then consider how much more healthy was the political system of 
fascist Japan thirty years ago, when cabinet after cabinet fell 
under not dissimilar conditions. In fact, parliamentary institutions 
arc facing a serious crisis in the United States, as in Western 
I mope, and any standards by which they can be described as 
healthy are seriously defective. 

If, as appears likely, the political conventions refuse to give 
more than token expression to the desire for an end to the war 
l hat is revealed by the polls and the primaries, then this will 
merely illustrate, once again, the crisis of parliamentary institu- 
tions. But the real crisis is far deeper. Even if the problems of war 
and peace were presented to the electorate— as in 1964— there is no 
t cason to assume that the verdict of the polls would have a 
significant effect upon policy. The Government will act, as here- 
tofore, on the basis of political, economic, and ideological consid- 
rru lions that have little relation to the electoral process. Further- 
more, it should be stressed again that the main sources of popular 
opposition to the war— its cost and the obvious failure of Amer- 
ican arms— demonstrate with brutal clarity that the crisis of 
American institutions and cultural values is severe. 

It is also irrelevant to argue that the slow workings of the 
democratic process permit the exposure of Government deceit, as 
in I lie case of the Tonkin Bay incident. No doubt Congress now 
tralizes that it was hoodwinked when it passed the Tonkin Bay 
i esolution, but this recognition will not restore the devastated 
illies and countryside of Vietnam or return the millions of 
iHugccs to their homes, nor will it give back the lives of the 
thousands of victims of the American killing-machine that was 
mined loose in Vietnam with Congressional authorization. Further- 
more, with half a million American troops serving as a virtual 
umy of occupation in Vietnam, Congress cannot “withdraw” its 
.mihorization to conduct the war any more than the courts can 
midcmn the war as illegal, because of domestic consequences. 

Similarly, it would be absurd to argue that American democra- 
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cy is healthy and functioning because the American people, in 
principle, are free to vote an end to American military action in 
Latin America. Not one person in a million is aware of the 
operations of the American military in that area. It is virtually 
impossible to discover the facts. Even what seeps through to the 
world press is often suppressed in the United States. To illustrate, 
let us give one rather striking example. According to the distin- 
guished Latin American correspondent of Le Monde , Marcel 
Niedergang, Vice President Marroquin Rojas of Guatemala stated 
that “American planes based in Panama take part in military 
operations in Guatemala and return directly to their bases without 
landing .... Napalm is frequently used in areas suspected of 
serving as refuge to rebels” (Le Monde hebdomadaire , January 
18-24, 1968). Obviously this news is “fit to print”— in fact, 
sensational— even if the statement could be shown to be inaccu- 
rate, which there is not the slightest reason to suspect. This news 
has been brought to the attention of major American newspapers, 
but we have yet to see it in print. Many similar examples could be 
cited. Under these conditions, it is meaningless to talk of “demo- 
cratic rights.” 

The density of news coverage of Vietnam has been so great that 
few can be unaware of the sickening reality in a general way. 
Nevertheless, the press gives nothing like an accurate picture of 
ongoing events. The public is constantly misled and is in no 
position to react intelligently to crucial decisions as they are 
announced or implemented. Thus few Americans are aware that 
the American bombing of North Vietnam has increased substan- 
tially since the President’s announcement of “unilateral restraint” 
on March 31, as few are aware of the American escalation of the 
war in the South. News coverage of critical areas and issues is 
slight and misleading. For example, Marc Riboud reported on 
April 13 in Le Monde that in ten days that he spent in Hue, he 
met only two reporters— both Japanese— out of the 495 corre- 
spondents in Vietnam, at a period when events in Hue were highly 
newsworthy. Readers of The New York Review now know of the 
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I IS napalm and rocket attacks on Saigon suburbs that have driven 
10,000 people to take refuge in the Buddhist School of Youth for 
Social Service (see “Letters,” New York Review, August 1, 1968), 
hul it can hardly be claimed that this counts as “access to 
Information.” In the reports of the Vietnam Education Project of 
(lie Methodist Church (staffed by returned workers of the Inter- 
national Voluntary Services), one can read of the attacks by 
American aircraft and tank-supported ARVN soldiers on undefend- 
ed villages near Danang just before Easter— ninety percent of the 
houses were destroyed in a village of 3000 people, in which not 
one NLF soldier was killed or captured (vol. 1, no. 2, June 1968; 

I he report is from an I VS worker in the field). Again, this news is 
not available to the American public. Even where the facts are 
M vealed, their form is such as to deceive the careless reader. For 
r\ ample, Gene Roberts reports from Baotri, South Vietnam, in 
Hie New York Times , June 25 that “each time the enemy 
terrorizes Saigon with a ground attack, he must terrorize 
Iliiunghia twice— once when he moves toward the capital and 
ugiiin when he retreats from it.” The dispatch is headlined: 

I ACH ATTACK ON SAIGON BRINGS DOUBLE TERROR TO 
\ NEARBY AREA.” Reading on, we discover how “the enemy 
imorizes Haunghia”: 

As one flies into the province . . . vast expanses of desolation 
are seen. Only a few months ago, the soil produced bumper 
lice crops. Now, craters are everywhere, United States Air 
force B-52 bombers have dropped as many as one-and-a-half- 
million pounds of bombs on the province in a single night in 
an attempt to keep the enemy out of Saigon. Artillery is 
heard around the clock from several allied “fire-support 
ureas.” 

I lie conclusion can only be that the American public is in no 
i" *al ion to exercise a meaningful vote, even where the political 
ilem permits issues to be publicly raised. What is more, so 
.. mow and perverse is the system of belief in which Americans 
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have been indoctrinated that even the most objective and accurate 
reporting is unlikely to elicit a civilized response. It is senseless, 
under these conditions, to speak of the “democratic process,” as it 
is senseless to speak of “a government of laws” when in fact the 
government is not accountable before the law. 

In short, we are forced to consider the problems of legality and 
resistance in the context of a “democratic system” that is highly 
flawed. It is not true that the political institutions are facing 
collapse or that the courts are merely serving as an instrument of 
tyranny and repression. At the same time, these institutions are 
not functioning in an acceptable fashion, just as the mass media 
are not fulfilling their function when the range of opinion they 
express is so narrow and information is so heavily controlled. The 
objective circumstances do not warrant a refusal to take part in 
the judicial or political process; nor do they justify a willingness to 
accept as meaningful the verdict of the courts or of the ballot. 
The situation is ambiguous and the problems of acting responsibly 
are frustrating. Moreover, the movements for social change do not 
yet provide guidelines for individual decision or action. 

These difficulties no doubt bore heavily on the defendants in 
the Boston case, particularly in their relationship to the anti-war 
movement. It has been argued, for example, that the defendants 
should have presented a “collective defense” and should not have 
stressed so heavily the individual nature of their acts. This is to 
say, in effect, that they should have viewed themselves as part of a 
“movement,” with responsibilities extending beyond their individ- 
ual roles, and seen their trial as an event in the development of 
that movement. To some extent, to be sure, they did: during the 
months between the indictment and the trial, most of the 
defendants continued to speak publicly in their usual manner. But 
to some extent, as we have suggested, the relationship between the 
defendants and the “movement” was inhibited by the problem ol 
defense against a charge of conspiracy. Nevertheless, it is unfortu 
nate that the defense did not do more to meet the political needs 
of the movement against the war, perhaps by holding public 
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I o rums each day of the trial, so that those witnesses introduced 
lo and dismissed by the court could have been heard, and so that 

the defendants could speak freely about the issues as they saw 
llicm. 

But surely the primary lessons to be drawn from these difficul- 
lies concern the present state and future needs of the peace 
movement. The peace movement is, needless to say, extraordinar- 
ily diverse. The defendants themselves, though united in their 
general commitment to resistance, were in fact associated with 
<|uitc different organizations and, very likely, disagree among 
llicmselves on many fundamental political and moral issues relating 
lo the war and the draft. Among those opposed to the war, there 
in considerable diversity of opinion with respect to resistance as a 
political strategy and the forms that it should take to be effective, 
inch questions arise at many levels. They require serious thought. 

In general, the problems of resistance are particularly complex 
lor those who do not find it possible to adopt a position of 
i evolutionary disdain for American social institutions, but who see 
I'nsic and perhaps fatal flaws in our uncertain democracy. The 
pioblcms thus arise for those who see no realistic alternative, for 
i he moment, to the present social order, but who feel that 
nhmission to the instruments of war and repression would be 
1 'intesque, and obedience to government dictates detestable. If the 
sllould continue in full intensity, or even if it should be 
timhially phased out during the coming years, many of these 
i" "pie will follow to the courtroom and to prison the hundreds of 
"img men already sentenced. They will discover how limiting and 
bunt rating the courtroom’s elaborate and threatening decorum can 
1,1 * ,ic y ma y discover, too, a certain incompatibility between the 
ii"il to win acquittal, which must often be pursued along 
•"lines of legal triviality, and the need to press unceasingly for an 
‘**1 lo the war. 

I he evolution of law in the twentieth century makes it possible 
' " ' mt ' h P eo P le to take their stand in part on legal grounds, and 
ls cver y reason for them to do so. The United Nations 
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Charter, The Nuremberg Principles, and the Constitution itsell 
however ineffective they may be in curbing a powerful ami 
expansionist state, do provide a fairly reasonable framework within 
which the citizen can seek to determine his own proper role and 
responsibility. And so long as there is no realistic alternative to the 
present international system, it is important to act in such a way 
as to contribute to the evolution of more effective institutions and 
more decent principles of international behavior, despite the fad 
that they do not guide the conduct of powerful states. The 
illegality of the American war may be small comfort to the 
Vietnamese, or, for that matter, to the hundreds of American men 
who are denied due process by the unwillingness of the courts to 
explore in a serious way the legal basis for their resistance 
Considerations of law are not the only ones that should guide the 
conduct of those who seek to restrict the exercise of American 
power, but they should not be abandoned or disregarded. It i 
important to demonstrate that the behavior ol the American 
government is illegitimate within the constitutional terms that n 
formally accepts. If the courts cannot deal with these issues, then 
other forums must be developed that are not so limited In 
political constraints, that would in this sense be more legitimate 
than the courts, even though they would not command the kind 
of force that is at the call of the Government. 

In retrospect it seems to us, as suggested, such a forum might 
have been established outside the Boston courtroom. The problems 
of complicity in war crimes, of resistance and civil disobedient! 
of law and conscience, must be faced by the citizen, whether m 
not the courts can contribute to this discussion. These are bound 
to be persisting issues for Americans, whether or not there an 
additional prosecutions. In the future, it would be natural 1"' 
American universities to provide a forum in which these question 
can be considered. 

The importance of this task is underlined not only by Hi* 
Boston trial, but by a series of statements critical of the prole | 
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movements in this country. During the period in which pre-trial 
motions were being argued in court, the Solicitor-General of the 
United States, Erwin Griswold, and the President of the American 
Ikir Association, Earl F. Morris, suggested a connection between 
noling and looting in the ghettos and the “indiscriminate” civil 
disobedience of men like Dr. Spock. Mr. Griswold’s remarks in 
particular received favorable editorial comment, especially in The 
Nvw York Times and the Washington Post. During the sentencing 
m the Boston trial, Judge Ford quoted a recent political broadside 
on civil disobedience by Justice Fortas. 3 Unfortunately, neither 
Mi Griswold nor Justice Fortas— nor the Boston conspiracy trial 
1 1 sc 1 1 provides a guide to conduct for a person who takes the 
n ponsibilities of citizenship seriously. 

I lie limits of these perspectives are illustrated in a thoughtful 
•nllcle on civil disobedience by Charles Wyzanski, US District 
lodge for Massachusetts, in The Atlantic Monthly , February 1968. 


< oncerning Dissent and Civil Disobedience” (Signet Broadside 
- nrs, 1968). This essay is not serious enough for extended 
dl > ussion. An indication of the level of social commentary is 
1 G lice Fortas’s assertion that “Negroes and the youth genera- 
M"n . have triggered a social revolution which has projected this 
♦•illun, and perhaps the world, to a new plateau in the human 

• I vt nlure.” He believes that this “vast revolution . . . even as of 

• "I ly . . is the most profound and pervasive revolution ever 

■ lilcved by substantially peaceful means. We have confessed that 
‘•ill Iwenty million people— Negroes— have been denied the rights 
'•*d opportunities to which they are entitled. This national ac- 

• miwledgment— typically American— is in itself a revolutionary 

• liievemcnt.” 

I vru (he references to legal issues are surprising. Thus Justice 

■ iI.ih seems to believe that the state has a right to go to war “to 

nl (he spread of attempts to conquer other nations of the 

• * Id l»y outside-inspired and -aided subversion.” It is difficult to 

Imw (his belief can be squared with the supreme law of the 
I i . formulated, for example, in the UN Charter. But Justice 
•i ». does make one statement of crucial importance, that “our 
"•» ol life depends upon the government’s subordination to law 
>« • Ur* Constitution.” Had he concerned himself with the 
. i‘< tillons of this remark, he might have written a useful essay. 
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Judge Wyzanski is concerned with the dilemma of those who 
regard American actions in Vietnam as deeply immoral but who 
are required to contribute to these actions through payment of 
war taxes or military service. If a person were to refuse sucli 
complicity, he would be guilty of civil disobedience, which, “by 
definition, involves a deliberate and punishable breach of a legal 
duty,” unless, of course, the Supreme Court should hold that he 
was not legally obligated. In this case, he “would not have been 
guilty of civil disobedience” but “would merely have been vindi- 
cating his constitutional rights.” 

However, as Judge Wyzanski points out, it is unreasonable to 
expect that the Supreme Court would so rule “at least during the 
continuation of hostilities.” Therefore, “one who continues will- 
fully to disobey is engaged in civil disobedience,” as just defined. 
The only issue, then, is the conflict between legal duty and a fell 
moral obligation. In such a conflict, Judge Wyzanski argues, the 
presumption should be that the law is to be obeyed, even though 
“There are situations when it seems plainly moral for a man to 
disobey an evil law promulgated by a government which is entirely 
lacking in ethical character.” A case in point is “The gangster state 
operated by the Nazis.” “But no unprejudiced observer is likely to 
see the American government in its involvement in Vietnam as in a 
posture which is comparable with that of the Nazi regime.” 

A further argument of Judge Wyzanski’s is that civil disobedi 
ence, even with a solely ethical motive, “weakens the fabric ol 
society” by the example that it sets. What is more, no one can be 
certain that resistance will accomplish its aims of bringing the wai 
to an end. It might, rather, encourage the growth of despotism. 
The voice of reason urges the resister to consider whether his 
“fierce passion ... [is not] . . . dangerously mixed with vanity, 
self-righteousness, and blindness to possible, nay, probable, conse 
quences far different from those sought.” Only one with “invinci 
ble insight” should contemplate the course of resistance. Anyone 
who believes he may possibly be mistaken should refrain from 
confronting authority “until he personally is faced with an ordci 
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iec|uiring him as an individual to do a wrongful act,” following the 
example of Thomas More. “Such restraint will in no way ran 
counter to the rules applied in the judgment of the Nuremberg 
ribunal,” which punished only those personally involved in 
cranes, not those who were mere participants in an aggressive war. 

Ihese arguments are directed to the man who has not entirely 
lost confidence in the integrity of his society” but whose deepest 
convictions are offended by the nature and conduct of the war 
i he man who recognizes the ambiguities described above. It seems’ 
lo us, however, that Judge Wyzanski’s arguments fall short of 
""ding the problems faced by such a person. Let us grant that 
i lie Supreme Court is unlikely to deal with the question of the 
legality of the war and the propriety of resistance to it “at least 
•luring the continuation of hostilities.” But the cited qualification 
••uggests at once why this position of the Court, should it be 
maintained, is hardly relevant to the issue at hand. It is not 
questions of law that constrain the Court “during the continuation 
'•I hostilities” but rather political factors, considerations that relate 
intimately to the distribution of force in the society. It is almost 

that the C o^t would declare illegal the dispatch of 

hall a million troops to Vietnam while those troops are engaged in 
"""bat, no matter what a legal argument would show, just as it is 
•".imaginable that Congress would withhold military appropriations 
""•In such circumstances, whatever the convictions of its members 
""i. hi be with regard to the war. Such decisions might very well 

"" ,l to the “ des P°tic tyranny” that Judge Wyzanski, along with 
• vny other rational person, rightly fears. 

l -r just these reasons a citizen cannot rely on the decision of 
' °« urts t0 det ermine whether resistance is a “breach of a legal 
' lulV ' father, be might reasonably conclude that the notion 
' ^ t,Uty ” has Iost its meaning when the Government violates 
ilW and demands complicity and obedience, when the execu- 

|,0ssesses and uses the Power to construct situations in which 

"i'mss and the courts can no longer function in a certain 
,n short ’ jt does not follow, it seems, that “one who 
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continues willfully to disobey is engaged in civil disobedience”— 
i.e., in “a deliberate and punishable breach of a legal duty”— 
however the courts may rule under the constraints that limit their 
action. It is not at all clear, then, that the issue is one of a 
conflict between legal duty and felt moral obligation. Rather, the 
problem is the illegitimate exercise of authority, which a citizen 
has both a legal right and a moral duty to resist, though he must 
realize that the justice of his position will be of little avail. 

However, even if we were to grant that the conflict is one of 
legal duty and moral obligation, the argument against resistance is 
not compelling. Consider first the analogy to Nazi Germany that 
Judge Wyzanski rejects as unthinkable. Let us grant that no 
unprejudiced observer would regard the United States as compara- 
ble to “the gangster state operated by the Nazis” so far as its 
domestic character is concerned. But this is not the issue. The 
issue, rather, is our involvement in Vietnam, and unpleasant as this 
may be to recognize, a substantial segment of informed world 
opinion does hold that in this respect we are “in a posture 
comparable with that of the Nazi regime.” 4 Comparisons with 
Nazi Germany evoke such ghastly memories that rational discus- 
sion becomes impossible, but surely we cannot descend to the 
stage of barbarism that finds tolerable anything short of the Nazi 
final solution. It is well to recall that Japanese leaders too were 
convicted of “war crimes,” and a strong case can be made that 
American aggression in Asia today is at least as reprehensible as 
that of fascist Japan. Those who feel that domestic resistance to 

4 It should also be no secret that world opinion strongly favors 
American withdrawal from Vietnam. The press has failed to brin^ 
this significant fact to public attention. For example, an inter 
national Gallup Poll released on Nov. 6, 1967, showed that outside 
the English-speaking countries an overwhelming majority in each 
country polled favored American withdrawal from Vietnam, bill 
the poll barely received mention in the press. A reference appeared 
in The New York Times in a column headed “Johnson gains in 
Gallup Poll.” The figures were not given, and to our knowledge 
the poll has not been reported elsewhere, though the press features 
prominently every minor fluctuation in domestic opinion. 
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Japanese aggression would have been justified can quite properly 

come to the same conclusion with respect to the United States 
today. 

What of the argument that civil disobedience, even when 
undertaken with the most honorable of motives, “weakens the 
fabric of society” by encouraging others to decide for themselves 
which laws to obey? But by the same argument obedience to 
immoral demands encourages others in the same obedience, and, 
what is worse, weakens still further the much too feeble restraints 
on the use of power by an aggressive state. We must ask, then, 
what the lesson of modern history teaches. Which has proven the 
gicatest danger, the refusal of citizens to obey edicts that they 
icgurd as unjust, or the use of state power to destroy..and oppress 
while obedient masses do their duty in silence? It is clear where 
this argument leads. 

Finally, consider the advisability of caution and restraint. In 
ciwnce, Judge Wyzanski’s remarks seem well taken, but overstated. 

I he resister should seriously consider his true motives and the 
1'iohable consequences of his actions for himself, for American 
Kiciety, and for the victims of American force. A fortiori, one 
who takes part in acts of violence and aggression, whether by 
payment of war taxes, military service, professional work, or 
"K'lely silent acquiescence should ask whether this complicity will 
t0 brin § a J ust Peace or lead to despotism, and whether such 
p.nsivity is motivated by fear or willingness to tolerate evil so long 
** H is remote. If only one with “invincible insight” should 
"""omplate resistance, then what of those who contemplate an 
live or passive participation in acts of war? In fact, no reason- 
* M| ' P erson wil1 wait for certainty before he decides on action or 
""" Hon; he will rather try to determine the situation as well as he 
in will) necessarily partial information, assess the probable out- 
of his action or inaction, and take the course that seems 
"iom likely to achieve desired ends. There is no reason to urge 
mi ion only on the man who seeks to bring an end to violence. It 
•lltflcult to see why there should be any disagreement about this. 
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The model of Thomas More may be appropriate for the person 
whose concern is only to make sure that he himself will not act in 
violation of conscience. For him the wisest course may be to 
refrain from contesting authority until the last moment— though 
the fate of Thomas More suggests what lies ahead for a person 
who will not act politically to combat the violence of the state 
Judge Wyzanski is surely right in holding that this is not a 
dishonorable course. Notice, however, that the advice to wait until 
personally “faced with an order requiring him as an individual to 
do a wrongful act” is not relevant to the taxpayer or the 
Congressman voting appropriations, for he is faced precisely with 
such a demand. Nor is it realistic to urge a young man to await a 
specific illegal order. A person in combat cannot be expected to 
make fine judgments about where to aim his rifle. Furthermore, 
there is evidence that men have been forced against their will to 
go to Vietnam. In fact, only a person of heroic character can 
make choices once he has subjected himself to military control, 
and the penalties for free choice are then incomparably more 
severe than in civilian life. We have no idea whether the law has 
anything to say about the matter, but surely reason would suggest 
that a person has a right to avoid circumstances under which he is 
likely to be compelled to carry out an illegal or immoral act. If so, 
refusal of induction is well-motivated. 

Judge Wyzanski’s reference to Nuremberg seems too narrow 
True, the Nuremberg judgments were limited to leaders and direct 
participants in war crimes, and for the person who is concerned 
only with avoiding punishment by a (purely hypothetical) inter 
national tribunal this would be a relevant consideration. But ;i 
person seeking reasonable standards of behavior will look not to 
the judgments themselves but rather to the principles on which 
they were based, as a citizen seeking to obey the law will ask wlial 
the law is, not merely how it is enforced. If the Nuremberg 
Principles are regarded as having the status of law, or even as 
formulating reasonable standards of conduct, then it does no I 
matter whether they were applied only in a limited way. It seems 
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!<> us that the plain meaning of these Principles forbids any 
manner of complicity in the American war in Vietnam. This is not 

• legal but primarily a historical argument, and is subject to all of 
i he difficulties of evaluating confused and only partially under- 
innd facts of contemporary history. Nevertheless, the evidence in 

i ivor of it seems overwhelming. Whoever agrees with this conclu- 
<on will not limit his attention to the actual judgments at 
Nuremberg and Tokyo. 

I he point is an important one. The War Crimes Tribunals can 
h. criticized as a judgment of victors. It is difficult to see why the 
u . of atomic weapons, for example, was less a war crime than the 
■< Is of those condemned at Tokyo. In fact, this was the position 
ol Justice Pal of India, in his dissenting opinion at the Tokyo 
Irtlmnal. The Japanese courts as well have held that the use of the 
♦Horn bomb was a war crime, 5 hence punishable under inter- 
im I uuial law if any such crime is punishable. On such grounds, one 
mu v question the significance of the Nuremberg and Tokyo 
hlbunals. But the validity of the Nuremberg Principles as a guide 
•'» conduct is not brought into question by the inequities of the 
hlbunals. Even if one holds that the Tribunals exacted vengeance 
Mislead of seeking justice one can consistently argue that the 

• Micmberg Principles are a step forward toward more civilized 
mums. 

I he most serious limitation in the Thomas More analogy is that 
u does not bear on the problem of the man who is not merely 
•ticerned to protect himself from committing an immoral act, but 
Im feels that he must work to bring such acts to an end. Indeed, 
Mm organization of resistance to the draft grew out of a more 
u.idilional, and finally narrow, concern that religiously motivated 
onscicntious objectors” have some protection against being 
! Mir d lo commit acts they regard as immoral. Where autocratic 

Ini a report and analysis of the case in question, see Richard 
' Ml ‘The Shimoda case: a legal appraisal of the atomic attacks 

• on Hiroshima and Nagasaki,” American Journal of International 

vol. 59, 1965, pp. 759-793. 
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rule is too powerful to challenge, an individual may be forced (<> 
the position of Thomas More. But precisely because we do not live 
under despotic tyranny this model is inappropriate. It is surds 
proper for citizens to join in a concerted effort of resistance i<> 
the illegitimate exercise of authority if there is reason to suppose 
that this effort will contribute to restricting the abuse of powci 
At this point entirely new considerations arise, considerations <>l 
tactics and effectiveness. These we cannot try to discuss here 
except to say that we believe that properly conducted non-violent 
resistance can contribute, perhaps more significantly than any 
other course of action open to us, to ending American aggression 
in Vietnam and forceable intervention in the internal affairs ol 
other societies. 

The “Call to Resist Illegitimate Authority” figured prominent ly 
in the Boston conspiracy trial. This document expresses the view 
of the signers that “every free man has a legal right and a moral 
duty to exert every effort to end this war, to avoid collusion with 
it, and to encourage others to do the same.” To define the extent 
of this legal right and moral duty is a task of fundamental 
importance for the citizen of a state that sees itself as an 
international judge and executioner. 

In the Boston trial, the prosecution cited only acts that 
expressed a definite conviction about the extent of this legal right 
and moral duty. These acts were quite public; in fact, they were 
carried out in an effort to gain publicity for certain views. The 
defendants were not permitted to develop their case against tin- 
government or to introduce detailed testimony in support of thcii 
interpretations of their legal rights and moral duties. A conspiracy 
charge is a vague one; it can be a dangerous weapon in the hands 
of a government that is pressed to carry out political persecution 
when the legitimacy of its use of authority is challenged. For these 
reasons, the Boston trial can hardly fail to be an important one. 

Far more important, the defendants would of course agree, is 
the fate of the hundreds of young men who are exercising whal 
they see as the legal right and moral duty of resistance to the 
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Mnnican war. These men are being sentenced to heavy prison 
' mms, without publicity and with no hope of appeal. Thousands 
I iave expressed publicly their refusal to take part in the war. 
ihese men are making the maximum contribution to bringing the 
*i lo an end. For this they deserve admiration and gratitude, but 
mimic important, the fullest measure of continued support. 

August 22 , 1968 


I Iter the decision of the US Court of Appeals in July , 1969 , the 
following comment by Arlene Siegel was published in the Resist 
Newsletter 1 of 7 August 1969. Feeling that it reflects their own 
i'/ewx, the authors republish it here: 

< h\ Inly 1 1, 1969 the United States Court of Appeals for the First 

< in ml reversed the convictions of Benjamin Spock, William Sloane 
! i »f fin, Jr., Mitchell Goodman, and Michael Ferber. One year 

hIici, on July 12, 1968, they had been found guilty of conspir- 
Ht|* lo counsel, aid, and abet evasion of the draft. Chief Judge 
Milt ich, with Circuit Judge McEntee concurring, ordered Spock 
iml Ferber released; Goodman and Coffin must stand trial again if 
i he f'overnment wishes to re-prosecute. In a dissenting opinion 
bulge Coffin (no relation to the appellant) argued that all four 
should have been released. 

bulge Aldrich, in the majority opinion, set up three criteria for 
(< » iiling whether or not each defendant was guilty of conspiracy: 

I It si , whether there was evidence of an agreement; second, 
h* i her the agreement contemplated or included illegal activity; 
ihihl, whether the defendants individually adhered to that illegal- 
ly Applying these criteria to the evidence presented by the 
i .mil ion, Aldrich concluded that there was evidence of agree- 


‘ in minted with permission from the Resist Newsletter , 763 
‘ t » ’..u'husetts Avenue, Cambridge 02139. 
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ment among Spock, Goodman, and Coffin and that Coffin and 
Goodman, by their speeches and actions, had shown that they 
agreed to employ the illegal means contemplated in the “Call to 
Resist Illegitimate Authority” (the required “agreement”). The 
majority therefore concluded that Goodman and Coffin were nol 
entitled to an acquittal. Spock was found to be innocent of any 
intent to adhere to the illegal purposes of the “Call,” therefore he 
was entitled to an acquittal. Ferber presented a special case. He 
did not sign the “Call” or the cover letter, nor did he attend the 
press conference. His speech at the Arlington Street Church did 
not directly counsel draft resistance. Though he did participate in 
this service with Coffin and did take part in the turning-in of dral! 
cards at the Justice Department, these activities were construed as 
using the services of the other defendants for his own purposes 
The majority concluded that Ferber might be guilty of a conspii 
acy regarding the October 16 turn-in but was not guilty of the 
“larger conspiracy” in which Coffin and Goodman were involved 

Although, in the majority’s opinion, a jury could have found 
Goodman and Coffin guilty of conspiracy, Judge Aldrich ordered 
new trials for them. He did this only because he felt that the trial 
judge had unfairly prejudiced the jury by giving them ten special 
questions to answer if a general verdict of guilty was reached 
Aldrich explained that it is highly likely that a jury would reverse 
this procedure, answering the questions first and then deciding on 
the verdict; that the questions could be framed in such a way a . 
to lead an undecided jury to a guilty verdict; and that in criminal 
prosecutions the jury, in reaching a verdict, must be allowed to 
consider not only the facts but also its sense of what the tempci 
of the times will permit. 

In his dissent Judge Coffin concurred with Judges Aldrich and 
McEntee on the matter of the special questions but argued that all 
of the defendants should have been acquitted. To apply tin 
conspiracy doctrine to these cases is, in his opinion, “not coin 
pelled by conspiracy precedents, not consistent with First Amend 
ment principles, not required to deal effectively with the hazard i<* 
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public security, and not capable of discriminating between the 
dpable and the innocent.” Specifically, Judges Coffin and Al- 
io, h differ on whether or not such a public agreement should be 
m mile red a conspiracy, whether all signers of the Call are in 
impel of being accused of conspiracy, and what the First 
Mnendment rights of the accused should be in cases involving 
public “conspiracies.” 

Aldrich argues that whether the agreement is public or private 
inelevant, since public conspiracies can be just as dangerous as 
rOvufc ones and must be dealt with equally harshly. While he is 
mm I willing to go so far as to say that there can be no such thing 
- i public conspiracy, Coffin argues that with public conspiracies 
nitionale of Aldrich’s argument loses much of its force: when 
activities in question are completely public, advocate both 
and illegal means, and are highly amorphous in structure, 
♦t.. v should not be called a conspiracy. Coffin feels that, while the 
pht hi i big and execution of a cohesive event such as the October 16 
ball card turn-in at the Arlington Street Church could be consid- 
hh| ,i conspiracy, there is no legal precedent for applying the 
uiqdracy theory to the events used to prove a conspiracy in the 
* > in question. 

bulge Aldrich contends that while merely signing the “Call” 
not include the signer in the conspiracy, prior or subsequent 
i d or illegal actions can be used to prove his adherence to the 
pal aspects of it and can make him guilty of conspiracy. Coffin 
•M.iisly disagrees with this approach, arguing that it leads to the 
“ at ion of ex post facto crimes. The commission of an illegal act 
n i signing the “Call” is not one crime but two; that of 
'.^piracy can be thrown in for good measure. Or prior or 
1 . Client unambiguous statements, or a subsequent legal act, can 
signing the “Call” illegal; i.e., one exercise of free speech is 
id but two are not. 

bulge Aldrich ruled that the defendants went beyond the 
t« . Hon of the First Amendment in conspiring to counsel, aid, 
i ibrt the resistance of young men to the draft and the war. 
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His rationale is that the government must be allowed to stop the 
conspirators before the illegalities they advocate are enacted 
Coffin responded that, when all actions of the “conspirators” are 
fully public, the government has ample opportunity to prevent any 
crimes. Therefore, those who advance their ideas publicly deserve 
the full protection of the First Amendment for their speeches anti 
actions, which Coffin sees not as a conspiracy but rather as the 
manifestation of a common concern. 

In further criticizing the government’s use of conspiracy charges 
to prosecute the defendants, Coffin notes that the penalty foi 
counseling, aiding, and abetting is as great as that for conspiracy 
and he is puzzled about why the government chose what he 
considers to be an overbroad indictment. He has, however, an 
swered his own question: “But this is a landmark case and no one 
I take it, supposes that this will be the last attempt by the 
government to use the conspiracy weapon .... I cannot believe 
that this delayed fuse approach to determining the conspiratorial 
culpability of signing a document like the “Call” would have 
anything other than a pronounced chilling effect— indeed that of ;i 
sub-zero blast— on all kinds of efforts to sway public opinion . . 
The government has cast a wide net and caught only two fish . . 
[It] can try again on another day in another court and the court’s 
rationale provides no meaningful basis for predicting who will find 
themselves within the net. Finally, there is the greater danger that 
the casting of the net has scared away many whom the govern 
ment has no right to catch.” 

Those who count on the courts ultimately to vindicate then 
rights should see in this decision and dissent an indication of jus! 
how little they can expect to get. Both the majority and minority 
opinions agreed that there are crimes to be found in the actions ol 
the defendants and those who have acted similarly. They hav< 
rebuked the prosecution for its poor handling of the case and have 
shown the government how to proceed the next time it wants In 
indict some of its opposition for conspiracy or for counsellinp 
aiding, and abetting which, in Judge Coffin’s opinion, should not 
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,,c cons idered a conspiracy if done publicly. Neither jurist ad- 
dressed himself to the substantive questions such as the legality of 
Hie government’s prosecution of the war or the validity of the 
• i.ilement in the Call that “We firmly believe that our statement 
i ■ I he sort of free speech that under the First Amendment must be 
lice, and that the actions we will undertake are as legal as is the 
wai resistance of the young men themselves.” 


Notes from a Political Trial 


EMMA ROTHSCHILD 


The Oakland Seven were acquitted at 10:20 on the evening <>l 
Friday, March 28 by four housewives, two Post Office clerks, .1 
retired Colonel of the Marines, a statistician, a carpenter, an 
assembly-line inspector at General Motors, a defense plant tool aiul 
die maker, and the supervisor of construction in a radiation 
laboratory: by twelve people whom the courtroom bailiff called 
“really a cross-section of life.” Juror number 12, a huge blond* 
lady who wore a sailor suit and sucked Tropical Fruit Lifesavci 
had held out three days for conviction. 

The Oakland Seven are young, white, and full-time politician 
The night they were acquitted, two of the Seven were in jail. Jell 
Segal, who used to be anti-draft coordinator for national SDS 
was serving a four-year sentence for refusing induction into tin 
army. Mike Smith was in jail for sixty days for committiui 
trespass and being a public nuisance during a demonstration 11 
1966. In 1968 Mike Smith starred in a movie about himself called 
The Activist. He worked in the Free Speech Movement, and span 
six months with SNCC in the South. Five of the Oakland Scvn 
had been Berkeley students. Four, including Mike Smith, wn* 
suspended for political activities. 

Terry Cannon is twenty-nine, the oldest of the Seven. For Un< 
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airs he was an organizer for SNCC: he has written books about 
null hematics and he founded the newspaper The Movement. He is 
ulmut to serve three months in jail for using profane language 
•luring a demonstration. The evening of the verdict, Frank Bar- 
'll* kc brought a television set into the courtroom and watched the 
‘.ini Francisco vs. Los Angeles basketball game. Frank Bardacke 

• *< * asionally teaches political science. He is a political leader in the 
Mnkcley radical community. Steve Hamilton was active in the 
I 1 iv Speech Movement. He lives in Richmond, an oil-town on the 
Nnilh Bay, and organizes among white oil-workers. Bob Mandel 

»uked in SNCC for two summers. He used to be a full-time 
•nil draft organizer in Berkeley. Before the trial, Reese Erlich 
* niked for the Peace and Freedom Party. He was almost late for 
•In* verdict on Friday night. The defense said they would start 
1 1 limit him, but he arrived as the jury was walking in the door. 

I lie Oakland Seven were prosecuted for conspiring to commit 

• Misdemeanors in October 1967, during Stop the Draft Week at the 
Hftklund Induction Center. Stop the Draft Week was a week of 
demonstrations against the war and the draft: the Oakland Seven 

• ie tried for planning the demonstrations. Some of them had 

• 11 on the Stop the Draft Week Steering Committee, some were 

lor Captains in the crowd. They were charged with conspiring 

* 1 id combining, and confederating, and agreeing together) to 
•"lute Section 602(j) of the California Penal Code, Trespass, and 

• lion 148, Resisting Arrest, or stopping a police officer from 

• I mi |y discharging his duty. 

Under a California Statute, conspiracy to commit a misdemean- 

* » • .1 felony. Resisting arrest is only a misdemeanor but agreeing 

• • *• msI arrest is a felony. In Federal law, conspiracies are only as 
5 * 1 ton s as their “offense-object,” but not in California; when the 

• idoi nia statute was changed in 1943 Governor Warren wrote to 

District Attorneys of the State: “I hope and believe the law 
1 'nvment officers of California, realizing the purpose of the 
•'nil’, will use it judiciously for the purpose of convicting major 
1 'iidcMs and not for the purpose of increasing the punishment 
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for petty crime.” The instigation of conspiracy trials under stall 
statutes is at the discretion of local district attorneys: in Oakland 
proceedings for conspiracy to commit misdemeanors are umlci 
way against three Berkeley students; and in Los Angeles againsi 
SDS members, and against thirteen Mexican- American high-school 
organizers. 

In January 1968, the District Attorney of Alameda County, I 
Francis Coakley, described his purpose in indicting the Oakland 
Seven : 

The indictment procedure in such instances is a new one, a 
new policy we have adopted, and [it] should serve as a 
warning to people who would violate the law by so express- 
ing themselves .... Technically, a hundred or even a thou- 
sand of the demonstrators could have been indicted for their 
actions, but we simply don’t have enough courts so we have 
to take the most militant leaders. 

The Grand Jury Indictment of the Oakland Seven cited .1 
number of “overt acts, committed in furtherance of the conspii 
acy”: chartering buses to take people to Oakland, distributing, 
leaflets, opening an account at the Wells Fargo Bank in the name 
of “Stop the Draft Week,” transporting loud-speaker equipmenl 
making speeches, walking around downtown Oakland with .1 
“monitor group,” renting a meeting room at the Wesleyan Found;i 
tion Hall. “Overt acts” are evidence for the existence of .1 
conspiracy: the overt activities of the Oakland Seven were minim 
and characteristic, the planning of a demonstration. 

Stop the Draft Week: I 

Stop the Draft Week lasted for five days, from Monday, Octobei 
16, 1967, to Friday, October 20, 1967. On Monday 2,000 people 
demonstrated at the Oakland Induction Center, on Fourteentli 
Street between Clay and Jefferson Streets in downtown Oakland 
They sat in, non-violently, around the doors of the Induction 
Center, and 125 people were arrested. On Tuesday 3,000 demon 
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•i 1 a tors gathered and 25 were arrested. On Wednesday 2,000 
itlicred and 91 were arrested. On Thursday 2,000 demonstrators 
marched around the Induction Center. On Friday 10,000 demon- 
Miators surrounded the Induction Center, building barricades and 
Mocking the streets. Two thousand police were called in, from 13 
■ Hies. The National Guard was alerted, and 28 arrests were made. 
I Ik* Oakland Seven were prosecuted for planning the demonstra- 
tion of one day: Tuesday, October 17, 1967. 

At 6 A.M. on Tuesday morning demonstrators began to arrive 
al the Induction Center. Many came from the Berkeley campus in 

• luulered buses. Several hundred policemen also gathered, in a 
rn.ige at the corner of Fourteenth Street and Clay. The demon- 

1 tors stood in the street, blocking the intersections around the 
Induction Center. A few people who had spent the night in 

• lunches in downtown Oakland sat in at the main doors of the 
Induction Center. At 7 A.M. the Police Commander spoke over 
III*’ public address system. He ordered the crowd to disperse. 
Immediately an arrow-shaped “wedge formation” of 300 police 
•ilii ers began to march down Clay Street, clubbing and Macing 
Mmonstrators and newsmen. An observer, a lawyer, testified: 

I hey beat seemingly everyone who was near the front of the 
'♦mi' II didn’t seem to matter.” 

People who tried to get away were crushed in the crowd. A few 
Minonstrators were trapped against the sides of the street, and to 
• pc they had to “run a gauntlet” of police batons. The police 
* •♦nic no arrests. Later in the morning smaller crowds of demon- 
minis were dispersed, and twenty-five people were arrested. 
' < Hiding to the Medical Committee for Human Rights, more 
»n .’()() people were injured, seriously, during the demonstration. 

I 'tiling the trial of the Oakland Seven, the prosecuting attorney 
1 i d ;i defense witness: “On the morning of Tuesday October 
'ih. I ( )67, did you hear Deputy Chief Brown of the Oakland 
-hi »• Department give the order to disperse?” The witness 
wried: “Well, I heard him begin.... The order began, ‘The 
pic of the State of California—,’ but then a chant went up, ‘We 
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are the People, we are the People,’ people were shouting loudei 
and louder, and that was all I could hear.” In the police films ol 
October 17, shown at the trial, Clay Street looks half a mile wide 
Before the police wedge cleared the street, the demonstrators are 
jammed together, waving and shouting. Certain scenes recur in the 
film: Bob Mandel wanders in and out of the picture wearing a 
black straw hat; an unidentified boy dances in front of the police 
lines, naked except for a pair of striped shorts. A young witness 
described the occasion: “There was rather a gay mood, kind ol 
festive. People were singing songs and meeting old friends.” 

Forty defense witnesses testified that they had been at the 
demonstration on Tuesday, October 17; the prosecuting attorney 
asked them, “How did you come to hear about Stop the Draft 
Week?” Most had read about it in the San Francisco Chronicle : 
they were, in the words of one of the defendants, “all different, 
some straight, some old, some young, some wearing suits, some 
clergymen . . . .” One witness had learned about the demonstration 
in the National Office of the Episcopal Peace Fellowship; another 
through Women Strike for Peace. A young English teacher said, 
“How do you know there is going to be a football game on a 
Saturday? Well, that was how I knew about the demonstration.” 

The prosecution also asked the defense witnesses how they had 
come to the Induction Center. People had been with their 
husbands, wives, and children; most had been with friends. A man 
from Berkeley met some people he had not seen since college and 
went out for coffee; on the way to the demonstration a Stanford 
medical student stopped off to see two patients at the Palo Alto 
Veterans’ Administration Hospital. At least three of the defense 
witnesses subsequently married the people they had demonstrated 
with on Tuesday, October 17. The District Attorney asked one 
man, “What did you have in your hand when you crossed the 
street by the Induction Center?” The man answered, “Just my 
girlfriend’s hand.” 

The prosecuting attorney in the Oakland Seven case, Lowell 
Jensen, called the Tuesday demonstrations “an outrage.” He said 
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“The crux of this case is the concept of lawful versus unlawful 
demonstration. This case is about the right of the Federal Govern- 
ment to conduct its business in the streets of Oakland. In his 
final argument to the jury he said, “We have dancing, formations, 
the street choked off, the sidewalk unusable, the building un- 
usable ... .” He asked, “Is that what this community is all 

about?” 

Judge George W. Phillips, Jr. 

The courtroom where the Oakland Seven were on trial was hung 
with panoramic views of the East Bay, like a local Chamber of 
Commerce. Above the jury box a zinc eagle was picked out in 
patriotic bas-relief, crouching on a combine harvester and garland- 
ed with municipal acorns. Judge Phillips, a keen amateur yachts- 
man, who looks unnervingly like a middle-aged Dwight D. Eisen- 
hower, wore an airforce blue sports jacket under his judicial robes. 
His attitude to the defendants was one of benevolent pedagogy. 
They were fine young men, although they were late for court in 
the mornings, they sat on the floor during recess, they became 
carried away by their enthusiasm for political dissent. By the end 
of the trial, Judge Phillips was making jokes about the long hair 
and strange clothes of the defendants. The Oakland Seven wore 

suits only when they had to go to jail. 

The Seven called the Judge “Piggy” Phillips, the Good German, 
but he was more like a mouse than a pig. He seemed the high tide 
of the puritan ethic, what paternalistic capitalism had risen to. He 
said, “This trial is about the rights of property and the rights of 
demonstrators.” A prosecution witness, Officer Coleman, became 
confused under cross-examination, and contradicted himself several 
times. Would Judge Phillips order his remarks stricken from the 
record? Coleman had been on the stand for several days. Phillips 
refused: “No. You’re asking me to throw out all this testimony. 
Testimony was time, and time was money. Before each recess he 
would look at the clock and say, lugubriously, “Well, we’ve got 
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eleven minutes left”-or thirteen, or seven-“we might as well 
make use of them.” “Resisting arrest is a very serious crime,” he 

said. “Resisting an officer is a very serious crime. This is a very 
serious case.” 

“There’s been much intensity,” he said in his final instructions 
to the jury, “much tenseness, in this case. It has been a very 
emotional experience. You must ignore all that. You must be 
intellectually honest. You must have faith.” 

The Fragile Structure of Ordered Liberty 

May 1968, candidate Nixon, on the occasion of the Colum- 
bia uprising: “These naive men [Columbia students and 
professors] are failing their country. They are chipping away 
at the fragile structure of ordered liberty which it has taken 
mankind thousands of years to perfect.” 

March 1969, Lowell Jensen, prosecuting attorney in the 
Oakland Seven case: “The issue of this trial is ordered 
liberty .... The moment we give in to this attitude of moral 
superiority, we’ve given up our whole system of law .... A 
framework of law exists— or it does not.” 

Lowell Jensen walked around Alameda County Courthouse with 
a tubby plainclothes policeman at his elbow, half a step 
behind. The policeman’s name was Chick Harrison, and he was 
a special investigator for the District Attorney. Each recess, 
morning and afternoon, Jensen and Chick Harrison would ride’ 
up to the DA’s office on the ninth floor of the courthouse 
building. While the jury was deliberating they ate dinner together, 
alone. 

Jensen was a local boy. He went to high school in 
Oakland, and to Berkeley Law School. The defendants said 
that he was a registered Democrat, in Republican Oakland; 
that he hadn’t wanted to take the case, but that he was the 
only smart assistant DA in the East Bay. He was over six feet 
tall: handsome in profile but meaty-looking full face on. He 
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kept his yellow legal pads in rectilinear piles and took minute 
notes, even when Charles Garry, the chief defense attorney, was 
quoting from the Statue of Liberty. His desk was arranged in 
spatial categories, pads and pencils and affidavits and rubber 
bands. One afternoon, in the elevator, he complained to a 
Federal Marshal that this case was such a strain that when he 
gets home at night he needs at least two martinis before he can 
even begin to relax. 

In the last week of the trial, Jensen appeared in another 
courtroom in the County Courthouse. He represented the County 
against a writ of habeas corpus filed by Charles Garry for a former 
Black Panther, Warren Wells. Wells was being held in the County 
Jail on the nineteenth floor of the Courthouse building, in a “strip 
cell,” in what Jensen called “the solitary confinement situation.” 
The cell measured 6 feet 4 inches by 4 feet, and Wells was fed 
three peanut butter sandwiches a day. Jensen told the Judge he 
was prepared to discuss “the conditions of incarceration in terms 
of description.” He lost the case. 

Jensen’s language in the Oakland Seven case had a certain 
technological verisimilitude. It seemed that the very dreariness of 
his argument must add to his authority: something so boring must 
be just. The premise of his procedure in examination was that an 
accretion of trivial detail would persuade the jury that they were 
judging a simple criminal case, a bank robbery. He told the jury: 
“We are in a Court of Criminal Law. I wish to talk to you about 
the Law and the Facts.” The lines of police witnesses spoke in 
corporate English. “Prior,” they said, and “subsequent,” and “at 
and about the general area of the Oakland Induction Center.” 
When Lisa Mandel testified that she was beaten and clubbed by 
police officers, Jensen asked her, “After you were in the process 
of being beaten did you move west across 16th Street?” Only one 
defense witness lost his temper, a young doctor who had been 
with the Medical Committee during the Tuesday demonstration. 
He shouted at Jensen, “Do you expect me to look at my watch 
when people are bleeding?” 
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The Man with the Big Ear 

From the testimony of Bruce Coleman, Oakland Police 
Department: “I remember it as quite nice that night. I went 
in to the meeting and stood around the edges and took notes. 

I remember the American flag was present. I wrote down the 
most useful information. The speaker said the blacks were 
besides the Vietnamese the greatest victims of the war. He 
said Vietnam’s wrong. I remember he spoke about there was 
more freedom in Cuba than in any other Latin American 
country. Later that night I wrote up my notes in my car. I 
parked behind a gas station on University Avenue. I have 
interior light.” 

On Tuesday, October 17, a few minutes before the police- 
wedge formation cleared the area around the Oakland Induction 
Center, Deputy Chief Brown gave a code message over his 
loud-speaker equipment. The code was known as code 200. It was 
the pre-arranged signal for all police undercover agents to leave the 
street. According to the testimony of officers in the Oakland 
Police Department, there were more than twenty undercover 
agents in the crowd. There were also several police photographers, 
wearing plain clothes and press badges. One officer, who said that 
photography was his hobby, testified that he had been told by his 
superior officers to photograph acts “if they caused a problem.” 
He had also been told to be in plain clothes, and he wore Levi’s, a 
sweat shirt, and tennis shoes, the clothes he usually wears on a 
Saturday or a Sunday. He spent part of Tuesday, October 17 “in a 
tower above the parking lot, with a telephoto lens, shooting in a 
north-westerly direction. He “shot” every few minutes for several 
hours, using an exposure of l/30th of a second: he said, “I could 
catch the facial expressions of someone who was making a speech 
or directing anybody, and I could see if anybody’s legs were in a 
movement position.” 

The most important witnesses against the Oakland Seven were 
two plainclothes policemen, Bruce Coleman alias Johnson and 
Robert Wheeler alias Roster, who had infiltrated the groups 
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organizing Stop the Draft Week. They spent about six weeks with 
the groups: they talked at meetings, voted on motions, and “when 
the guy with the money bucket came around,” they “just got out 
of his way.” Wheeler was in charge of communications for the 
demonstration, and he provided the organizers with walkie-talkie 
equipment. He bought new jeans for his assignment; he already 
had a pair of green slacks, “which I wear occasionally.” He 
introduced himself to Bob Mandel— “I had been told by my 
immediate superior that Bob Mandel was one of the leaders”— as a 
member of Rochester SDS who had helped organize the Rochester 
riots. The defense attorneys asked him: “Tell us all the untruths 
you told Bob Mandel on the telephone.” He answered: “I can’t 
remember them all, they were a whole handful.” 

He went to a Berkeley party where he picked up a girl called 
Naomi, and “did some eavesdropping, several times.” The defense 
asked: “Mr. Wheeler, do you have absolute and total recall?” 
Wheeler said: “I would not say absolute, but pretty close to that.” 
Just before Stop the Draft Week Wheeler was sent by the 
demonstrators to Palo Alto, to deliver a letter. He steamed open 
(he letter and discovered that he had been identified as a fink. “I 
then hitched home,” he said, “and reported back to my superiors 
that we’d been burned.” 

Bruce Coleman, whose instructions were “to keep my eyes and 
ears open and write down the most useful information,” told the 
organizers of Stop the Draft Week that he was new to Berkeley. 
He went to many planning sessions, and was given the job of 
explaining the tactics of Stop the Draft Week to an SDS meeting. 
He was taught “protective self-defense,” and he volunteered to 
provide fire-crackers for use against the police. He grew a wispy 
blond beard and wore “sports clothes,” and at the end of each 
day he drove home and typed up his notes. He lived with his 
family and sometimes he showed his notes to his father. Charles 
Garry called Coleman “the Man with the Big Ear.” He said that 
whenever people meet to talk politics in Alameda County, “the 
Man with the Big Ear will sit in there and take sporadic notes.” 
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( As though, said Lowell Jensen, “the police may not listen to 
know what is going on in the community.”) 

Bruce Coleman has been a police officer for two and a half 
years, always undercover. He is twenty-three and looks sixteen; 
and in the last fifteen months he has testified “twenty or thirty 
times” in the Superior Courts of Alameda County. It is a 
characteristic of political conspiracy trials that the prosecution’s 
case depends upon the testimony of undercover agents, of strange, 
pale policemen; against the Boston Five, false newsmen from the 
FBI; against the Chicago Eight, Jerry Rubin’s “bodyguard,” Pier- 
son of the Chicago Police; against the Oakland Seven, Johnson- 
Coleman and Roster-Wheeler. On the last day of the trial, the 
police spies vanish underground in their green slacks. Souls of a 
twilight law enforcement world, they escape only to testify, like 
Virgil’s manes, lost birds from the dark. 

The Phenomenology of Riot Control 

Testimony before the Grand Jury in the Oakland Seven case. 

Captain McCarthy, Oakland Police: “I had three alternatives: 

to pull her up by her hair, to use my baton, or to Mace her. 

I had to decide which was most humane.” 

Through the eyes of the demonstrators, and through the eyes 
of the police, the events of Tuesday, October 17 were reconstruct- 
ed in the Alameda County Courthouse. Stop the Draft Week 
revisited: Strange, said the Oakland Seven, we weren’t calling them 
Pigs by then. For the defense witnesses, forty out of several 
thousand who had been at the demonstrations, Stop the Draft 
Week was an awakening into horrors. 

One of the witnesses for the defense, a young law student, who 
was anxious not to be arrested because it was the middle of the 
law school term, went to the Tuesday demonstration because he 
was opposed to the draft. He went with his fiancee, who is now 
his wife. He said, “We were clubbed and beaten. I remember a dog 
barking. I remember I had thought that the police had dogs. There 
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was a line of police. I remember that one of them looked very 
scared.” 

“There was this boy,” said one witness, “who was sitting in the 
street, and they beat him unconscious and left him in the gutter. 
It seemed to act as a trigger for the whole line of police to start 
beating people. There were police in the garage and they were 
cheering them on, yelling football cheers like at a game.” 

The first defense witness, a former policeman, said: “I was 
really shocked. I reckoned it was all over, or something.” A 
Vietnam scholar: “It was like a pump. As soon as the police came 
the people began to bunch up.” A sixty-eight-year-old woman: “I 
felt that my ankles were going to be broken on the curb. I pulled 
my feet out of my shoes. By the end of the morning I had neither 
scarf nor gloves nor shoes.” 

One defense witness, Dr. Lawrence Rose of the Medical Com- 
mittee for Human Rights, who had organized a first-aid team 
during Stop the Draft Week, testified that on Tuesday, October 17 
he treated six cases of Mace burning, and many severe skull 
wounds. He said that on that day the medical team of twelve 
doctors and twelve nurses treated 200 serious injuries, including an 
eight-inch laceration of the scalp sustained by one of the doctors. 
After the trial was over, late on the night of the verdict, one of the 
lurors came by Frank Bardacke’s house. “We didn’t believe the de- 
fense witnesses,” he said. “We figured they were just over-emotional. 
That there’d been maybe a few clubbings, just a handful.” 

Under cross-examination by the defense attorneys, the police 
witnesses denied all allegations of brutality: Defense Attorney: 
“Did you see any acts of violence by police against civilians?” 
Witness: “I do not recall.” Q: “Did you ever see a policeman hit 
anyone?” A: “I believe I saw some clubs being raised.” Q: “Did 
you see them land?” A: “I don’t believe I saw them land.” 

One Oakland Police officer testified, in an almost endearing 
show of inter-service camaraderie, that he had indeed heard of 
some beatings, but he was sure the California Highway Patrol had 
been responsible. 
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The language of the police witnesses evoked the rhetorical style 
of the war in Vietnam. Captain McCarthy said: “We mustered our 
formations in the command post, which was a parking garage at 
the intersection of Fourteenth and Clay Streets. We had Oakland 
Police Department, in dark blue, and California Highway Patrol, in 
beige, and Alameda County Sheriffs. We had FBI, and a Tactical 
Unit.” There was the same polysyllabic illusion of value-neutrality. 
In Vietnam the Oakland Police are helped in their pacification 
endeavors by Revolutionary Development Cadres. At home they 
have a Tactical Unit. One officer testified: “The purpose of the 
Tactical Unit was to practice a specific tactic which was crowd 
control in this case. In classical crowd control you push to the 
right or the left ... we used a wedge formation . . . .” Captain 
Fish, second in command of the wedge, said: “We don’t arrest 
under conditions of Clear the Streets.” We don’t take prisoners 
under conditions of Search and Destroy. 

The defense tried to convince the jury that the police had lied 
about the events of Tuesday, October 17, and that they were 
therefore likely to have lied about the allegedly conspiratorial 
behavior of the defendants. In his final argument Lowell Jensen 
complained that “There is a very simple standard as far as they are 
concerned: the police are illegitimate and they don’t tell the 
truth.” But the defense’s meticulous examination of the actions of 
the Oakland Police had another purpose: the trial was to be a 
political tribunal; the transcript of the Oakland Seven case would 
be a document of familiar horrors, a Phenomenology of Riot 
Control. Charles Garry cross-examined the police officers, in great 
detail, about the equipment they were carrying during Stop the 
Draft Week. “We wore our regular uniforms,” said Captain Fish, 
“with woolen underwear. We carried side arms, cuffs, our cuff- 
cases which we wear over our left hip, a baton, a gas mask (wc 
had a gas squad in the command post), and twelve extra rounds of 
ammunition.” Captain McCarthy said: “We had helmets and 
batons, guns and holsters. We were told to be equipped with 
Chemical Spray Mace. We had leather goods: an ammunition 
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pouch, and a ring to hold the baton. Some had batons and some 
still had billy clubs. We had our regular side equipment. We had 
I he regular riot stick.” 

Describe it, said Garry: How wide? How long? Diameter? 
Circumference? “Well, it’s made of some kind of hard wood— oak, 
maybe— and it’s denser than a baseball bat. Some men had 
individual ones, with carvings and notches. Some men had leaded 
llieir own.” 

The chief courtroom bailiff was a tall, fair-haired sheriff called 
Lindstrom, a former officer. One day outside court he happened 
to start discussing the police of other countries. He said, “The 
I Tench— compared to them we’re pansies. We don’t have a thing. 
Lead-lined capes, they have. We certainly could use some of their 
equipment.” He had heard, he said, that “the English bobbies just 
stand and take it.” He would not believe that the English police 
did not carry guns. He said, “Well you can bet they crack a lot of 
heads, in that case.” Lindstrom, whose job in the courtroom was 
to check press credentials, clanked with armor, a walking Christ- 
mas tree. Like American soldiers in Vietnam, the Oakland police 
were clumsy and over-loaded. With their guns and their cuff-cases 
and their woolen underwear, they seemed alone and inhuman, 
inside their hardware. 


Stop the Draft Week: II 

Across the street from the Induction Center in downtown Oak- 
land, there is a draft-counseling office. It has been there six 
months, in a storefront that used to be a deserted dry-cleaner’s. 
I lie kids who run the draft office are very young and a few of 
them had been at Stop the Draft Week demonstrations. They say 
Chat “a lot of people who came in here have bad feelings about 
these streets.” The Oakland Induction Center “handles” all the 
inductees from Northern California. Each week between twelve 
mid fifteen young men walk into the draft-counselling office 
having just refused induction into the army. 
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I was in the storefront when a “refusal” came in, a twenty-six- 
year-old teacher who looked old-fashioned, like Gary Cooper in a 
very early movie. He had said to the agent in charge of inductees 
“I despise you.” The draft counsellors gave him coffee and 
macaroons. One said, “You should try and talk about it. It’s sort 
of a heavy thing to have done.” They took his address. He asked 
how long indictments took, generally. He said, “They won’t get an 
arrest warrant, will they? They know where to find me. I’m not 
going to disappear or anything.” 

The announced object of Stop the Draft Week was, in the 
words of the Oakland Seven, quoted endlessly in court, “to shut 
the mother down.” Shutting the mother down consisted ol 
blocking the streets around the Induction Center, preventing 
people from leaving and entering the building, and, in particular, 
preventing buses containing inductees from reaching the building 
This object was not achieved in the Tuesday demonstration; it was 
achieved for a couple of hours on Friday. Terry Cannon and Reese 
Erlich have described that scene: 

Jubilation reigned. The demonstrators had learned that 
bodies can be maced and clubbed, but barricades can’t .... 
This time when the police phalanx emerged . . . the kids held 
their own, on their own. As one demonstrator later put it, 
“The cops controlled three percent of Oakland, we had ten 
percent, and the traffic lights controlled the rest.” . . . The 
kids began to drive the police back. If two cops grabbed one 
kid, five other demonstrators liberated him. With no instruc- 
tions given, squads developed spontaneously to rescue people 
and carry away the injured .... As we were walking in long 
lines back to the campus, a gold Cadillac carrying four black 
hustlers pulled up beside the marchers. The driver rolled 
down his window, gave us the ‘V’ sign, and yelled in 
disbelief, ‘You did it, you did it!.’ ” 

The Oakland Seven were prosecuted for organizing the Tuesday 
demonstration because the police had no evidence about Un- 
Friday demonstration— it was unorganized. 
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Marvin Garson has written: “I remember Terry Cannon, in the 
dismal summer of 1967, chairing interminable meetings in the 
Mission District Church that then gave space to The Movement 
newspaper. He wanted to see a new kind of demonstration: one in 
which there would be an actual, though token, attempt to stop 
I he draft .... It was all very hazy then. The theory was down fine 
but the tactics were up in the air. It was to be a symbolic act, a 
demonstration.” People who came to Stop the Draft Week under- 
stood that the demonstration would be tough, that Stop the Draft 
Week was a new kind of political event in that it would show a 
determination to oppose the war and the draft “by any means 
necessary”-by violent protest and by active attempts to disrupt 
(lie institutions of government. 

The night before the Tuesday demonstration, Mike Smith told a 
Rdly of demonstrators: “I’ve been in a lot of demonstrations 
before, and I’m kind of worried about this one. This is opposed to 
demonstrations where we’re not prepared to put ourselves on the 
line.” In the cheerful retrospective rhetoric of the Movement, Stop 
l lie Draft Week was a military victory: Jeff Segal (in November 
1967) described the demonstrations as “an operation ... a military 
action . . . whose object was the taking of control over one of the 
basic institutions of our society.” But Stop the Draft Week was 
neither planned nor publicized as an exercise in seizure. 

Stop the Draft Week attracted ordinary people, non-Movement 
people who in no sense anticipated a military insurrection in 
downtown Oakland. The language of self-defense and confronta- 
I ion expressed a mood of frustration with traditional methods of 
I Molesting government policy which in the summer of 1967 was 
« ommon to people in the Movement and outside it. A young girl, 
i witness for the defense, testified: “I came to the demonstration 
lo protest the forced induction of my boyfriend. I felt a moral 
obligation to oppose the war. I wished to put my body between.” 
A Stanford professor of Victorian Literature came, with a col- 
I'Mgue, because “We felt we could help the students. We felt that 
I »m lessors could act as buffers between the police and the 
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students.” An ex-teacher, a woman born in 1900, said “I went to 
do anything I could, anyway I could, in opposition to this brutal 
illegal, inhuman war.” 

Stop the Draft Week used a mood of desperation in the 
dissenting population at large, but it also expressed a new mood in 
the radical movement. At the rally on the night of October 16. 
Mike Smith said: “Our fight is here. The purpose of Stop the 
Draft Week is to start off long-term organizing on campus.” For 
the Oakland Seven and for their friends, one achievement of the 
week of demonstrations lay in its moral effect on the radical 
community in Berkeley. The Seven said, again and again, of the 
months after Stop the Draft Week: “There was a good feeling . 

It was tough but good .... We suddenly felt that we could win.” 
One of the Seven, who was beaten by police on Friday of Stop 
the Draft Week, said he just felt high-on liberation. 

In the political culture of Berkeley, Stop the Draft Week was a 
turning point. It seemed to me that people around Berkeley looked 
back at Stop the Draft Week as a time of revelation— and not jus! 
because the extent of police repression, both physical and admin is 
trative, was for the first time made brutally apparent. Something was 
also shown about the possibility of collective action, and of collcc 
tive resistance. At the end of the prosecution’s case in the Oakland 
Seven trial, Jensen played to the jury the tape of a rally held ai 
Berkeley the night before the Tuesday demonstration. While the 
police were driving from their homes to a garage by the Oakland 
Induction Center, the demonstrators at dawn: 

Defendant Smith: People are going down to the churches 
where they’re going to spend the night. If you’re tired, sleep 
here baby. We’ve got to stick together. They have the 
billyclubs, but we have all the people in the world behind 
us. 

Unidentified: Baby we’re all free men, baby we’re all free 
men, baby we’re all free men now. 

Unidentified: From time to time / I seem to think / That 
all the world is turning pink. 
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Defendant Segal: It’s getting closer and closer to the time 
when we’re going to get on those buses and go and close 
down the Induction Center. Feel responsibility for the 
brothers who are with you, and help them when you can. 

Legal Adviser : If you are arrested, and your name begins 
with A-F, call 848-4058 .... 

Defendant Smith: Will everybody wake up. I hope we 
have some people who want to play some songs, or some- 
thing. 

The trial of the Oakland Seven lasted three months. For three 
months Stop the Draft Week was reconstructed in the Alameda 
County Courthouse: the patient weeks of preparation, and the 
demonstration-day, Tuesday, October 17. The events of September 
find October 1967 were re-examined, and re-described, in minute 
and meticulous detail. The demonstrators had seen this, the police 
had seen that. The police had taken photographs. For both the 
piosccution and the defendants, the court procedure itself was a 
i onfrontation between tow opposed political cultures. 

In his closing argument, Lowell Jensen told the jury, speaking 
ol (he defendants, “This moral righteousness is an outrage. Every- 
one of us is within, neither above nor below the law.” He said, 
We do not want the problems that exist solved on the streets.” 
Charles Garry, who called the defendants “these demonstrators, 
God bless them,” closed the defense’s case by quoting from the 
Statue of Liberty, and told the jury that “This beautiful country 
ol ours was founded by leaders who were outlaws.” The philo- 
sophical arguments were fairly matched: what was at issue was the 
political emotions of the jury. 

In the courtroom, looking from the jury box, the prosecution 
.if at stage left, the defendants on the right, at the back. The jury 
would arrive in the mornings, bouncing and giggling as if to a 
(heater. When they were sent home early, for the Judge to hear 
motions, they looked disgusted. For three months, they were 
immersed in the lives of the Oakland Seven. When they delivered 
(heir verdict they had deliberated twelve hours a day for three and 
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a half days. On the last night of the trial, they left the courtlu.u 
carrying their suitcases, juror number 4 with his pajamas in 
brown paper bag. The Oakland Seven-the five who were om ,■< 
jail— waited for them in the dark by the courthouse doors IL 
jurors came down one by one. Everyone shook hands, and il. 
black juror gave a raised fist salute. The Oakland Seven said Hi. 
felt an extraordinary release of tension-to be free, and to be ahf 
to talk to the people they had stared at, and analyzed, and iimi 
to educate, for four days a week, since the middle of January 
After the Oakland Seven were acquitted, Jeff Segal went h.i. i 
to a Federal Penitentiary in Illinois. He will come up for parol, „< 
the fall. Steve Hamilton is in jail in California, serving time lm 
misdemeanors committed during a demonstration in 1966. Mil 
Smith, who has been arrested eleven times since FSM, and wli. 
said during the trial “I feel as though I am living in the jaws ol , 
steel trap,” left Berkeley for a while in April. When he lie.iol 
about the People’s Park he came back. Frank Bardacke, Terry Can 
non, Reese Erlich, and Bob Mandel have been speaking around il> 
country, each with a Black Panther and one of the Chicago kirjii 
Reese Erlich is back in school, at Berkeley. During the summei In 
will be working with GI groups around San Francisco. Bob Maud, l 
and Terry Cannon are starting a political project in Hayward 
white working-class community in Alameda County. They boil 
face further felony charges connected with Stop the Draft Wo l 
Frank Bardacke is in Berkeley. He worked in the People’s Pad 
and has since been arrested twice, as a Park leader. On Memorial 
Day, 30,000 people came to a rally in support of the Park. Frank 
Bardacke made the last speech. He said: “What I see the ordci m 
business here today is to reclaim the earth. We are going to she • 
the Man that when we take the streets we do not take llu m 
violently. We do not take them to destroy, we take them to creai. 
One, Two, Three, Many People’s Parks and that is what we intend 
to do today.” 

July 10, I'lt i" 
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( )n a warm spring day in 1966, a nineteen-year-old Minnesotan by 
«iu name of Barry Bondhus broke into his local draft board and 
lumped two large bucketfuls of human feces into a filing cabinet, 
<m hinting several hundred I-A draft records in protest against the 
Vioinam draft. The offender and his eleven brothers, sons of a 
inn’ll i 1 1 ist who had threatened to shoot anyone who attempted to 
-lm l his boys into the American army, had fastidiously collected 
'hen organic wastes for two weeks in preparation for the raid. 

Iliis primordial deed is known in the annals of the anti-war 
pH »les! as the The Big Lake One action, in honor of Barry 
Mmulhus’s hometown, Big Lake, Minnesota. Barry Bondhus, who 
dm! calmly awaited arrest after his performance, served an eight- 
• M month sentence at Sandstone Federal Correctional Institution 
•ini came home in March of 1968 to run his father’s machine 
hop. Big Lake One was hardly mentioned in the press, but 
Mmulhus’s was “the movement that started the Movement.” 

Since Bondus in 1966, over seventy Americans have awaited 
•m-sl after destroying government draft records with the less 
ui.tic media of blood, paint, and fire. The Big Lake One was 
'llowcd by: 

Hie Baltimore Four (600 draft records defiled with blood by 
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Father Philip Berrigan, Reverend James Mengel, David Eberli;u»i> 
Thomas Lewis, October 1967); 

The Catonsville Nine (Father Philip Berrigan strikes again in H 
company of his brother Father Daniel Berrigan and seven oik 
Catholic priests and laymen, destroying 378 draft files uni 
home-made napalm, May 1968); 

The Boston Two (several hundred draft records mutilated wki 
black paint by students Suzi Williams and Frank Femia, Jim- 
1968); 

The Milwaukee Fourteen (some 10,000 draft records napalm*. I 
September 1968); 

The Pasadena Three (some 300 records burned, May 20, 1%‘h 

The Silver Spring Three (several hundred records of a Maryland 
draft board mutilated with black paint and blood, May 21, 196*0 

The Chicago Fifteen (some 40,000 draft records burned on M.i\ 
25 of this year); 

Women Against Daddy Warbucks (several thousand ream I 
mutilated in a Manhattan draft board by the first all-women bam! 
of draft board raiders, last July 2); 

The New York Eight (some 75,000 records mutilated in .i 
Bronx draft board on August 1, and several thousand more in .* 
Queens draft board on August 15, by a group of four women anil 
four men, three of them Catholic priests); 

The Cleveland Two (draft board records in Akron burned. 
October 1969); 

The Beaver Fifty-five— who were not fifty-five but eight— (ra 
ords of 44 Indianapolis draft boards shredded, October 31, 1966) 

The Boston Eight (files of eight draft boards destroyed, Novem 
ber 7, 1969). 

There is no name for this radical core of the peace movemen! 
The only noun given to its forays is the word “action”; tin- 
participants are called “actors”; the only verb assigned to then 
gestures is “act.” “When is so and so going to act?” Men and 
women who believe they have exhausted every other means o! 
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Hnicsting the Vietnam war raid a draft board, haul out records 
, m | burn them, stand around singing liberation songs while 
... tiling arrest. The draft board actions have elements of both 
,.", 11 1st strike and liturgical drama. They aim to destruct and to 
, imet; to impede in some small way the war machine; to 
imununicate its evil, at a time when verbal and political methods 
,„v<- failed, by a morality play which will startle, embarrass the 
tiinmunity; to shame the Movement to heightened militancy, 
i Imps to imitation. The word “witness” is used by members of 
i|,l» ultra-resistance, with its historical implications of sacrifice and 
,,,, mince, of moral primitivism, of romantic egoism, of psycholog- 
k ,| violence. The draft board actions in which the raiders demand 
,n,.M are called “stand around” to differentiate them from acts ot 
Ini and run” sabotage; they are grounded in the non-violent 
mystique that a man’s witness in jail can move the conscience of a 
mi | ion; that it can abate the violence of its rulers, and, like a 
monk’s years of passive prayer, aid to purify society. According to 
ibis mystique, the presence of the man awaiting arrest, sacrificing 
bis freedom to witness to his moral indignation, is the ingredient 
Ibat transforms sabotage into a religious and instructive act. As in 
lugedy and liturgy, sacrifice is conceived of as the most powerful 
means of communication. 

At first this Ultra-Resistance involved men who-like Father 
Philip Berrigan and his brother Father Daniel Berrigan-were 
exempt from the draft either because of their clerical vocation or 
Ihcir age. Their average age was thirty-five, and their apostleship 
was to witness with and for the thousands of young Americans 
who have preferred jail to induction. These early draft board 
.aiders were predominantly Catholic. The controversy that has 
locked the American Catholic Church in the past decade has 
l„tted a fanatically radicalized minority against a Catholic majority 
which still remains the most right-wing and hawkish segment of 
the nation. The desperately theatrical means of the Baltimore Four 
and the Catonsville Nine were aimed not only at the government s 
war-making structure but at that most reactionary structure of all, 
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the Catholic Church. The moral absolutism of the Catholic trail i 
tion, as the last few years have shown, can lend itself to sataniziii^. 
the Vietnam war as fervently as it did Communism in the Fifties 
No wonder then that many of the draft board raids, like political 
intrigues of Mazarin’s time, have been plotted in abbeys, monastci 
ies, convents, the rectory next door. 

Although draft-exempt men had originated this style of protest, 
the Ultra-Resistance is becoming more secular and youthful. The 
actions increasingly involve those young people who are threatened 
by the draft. The median age of the raiders came down from 
thirty -five to twenty-five in the Milwaukee action, to twenty-two 
in Chicago, Pasadena, and Silver Spring. The monastic stand 
arounders, Barry Bondhus included, usually come from highly 
authoritarian and conservative backgrounds, which perhaps ex 
plains some of their differences from the permissively reared 
young people in the larger radical Movement. 

Not the least of these differences is their disdain for amnesty 
their sense that it is a positive act to go to jail. Many of them 
have had a more immediate exposure to the poor than the average 
college rebel, and feel drawn to the evangelic mystique of sharing 
in jail, the powerlessness of the dispossessed. They place a greatci 
stress on non-violence than the student movement— their symbol ii 
destruction of property is meant, as a metaphor, to stress tin 
sacredness of life. They incline to be apolitical— they tend to .1 
personalistic Christian anarchism, or to Utopian socialism. And 
they claim to have a great distrust of rhetoric. “It’s not enough to 
just speak any more.” “I had to put my body on the line.” “It 
wasn’t just words, that’s basically it.” They reserve their rhetorn 
for the courtroom. 

There is another important difference between the guerrillas of 
the campuses and these jail-bound witnesses: however radical the* \ 
are, the draft board raiders are distrustful of imported jargon 
Their ideological heroes are apt to be Thoreau and A. J. Musi, 
rather than Mao or Che; they want to do something “typically 
American”; and although they rebel as fiercely as the rest of the 
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Movement against the familiar demons of capitalism, racism, 
colonialism, and militarism, they have chosen, up to now, to 
channel their protest against that uniquely American form of 
oppression, the Selective Service System. 

The witness movement has thus created a curious form of 
non-violent guerrilla activity. For beyond their symbolic, theatrical 
ixpects the draft board raids do produce some tangible results. The 
Hies take some months to recompose, the boards remain closed for 
1 few weeks or months, inductions temporarily cease. The protest- 
's feel that they have liberated an area for a short while, that 
their acts will incite others to further and larger acts of liberation. 

I he testimony of Robert Graf, a member of the Milwaukee 
fourteen, at his trial last May describes the spiritual machismo of 
the witness actions: 

I’m inside the draft board, and I’m taking files which 1 
believe to be those of my brothers and neighbors ... the 
only sensation I can remember that day was that of my arm 
being extremely tired as I was trying to do as much as 
possible to get as many people freed as 1 could. And in this 
act of liberation my arm was just getting tired, and 1 guess 
it's like the stories you hear when someone is drowning and 
someone runs out to save him, his arm, his body, his whole 
body gets tired in the act of saving the drowning person. 
That’s how I felt, my arm, my body was at full extent of 
physical exertion in order to get those records out. I really 
felt within myself I was forming a small and simple but free 
act of liberation that day, something very immediate, taking 
pieces of paper that would free a great majority of my 
neighbors and brothers, people I love. So I took a bag or 
(wo, dragged them down the stairs and across the street into 
the center of the green, and I stood and waited for arrest, I 
stood in with my brothers quite joyfully, sang and listened 
to the Gospel, joining with my brothers in singing and 
rejoicing. 

Another purpose of the draft board raids is to turn American 
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courtrooms into political forums on the illegality and the immoral 
ity of the Vietnam war. The Baltimore Four and the Catonsvill< 
Nine, who fulfilled that goal with some success, have been tried 
found guilty, and are free pending appeal. The Milwaukee Four 
teen, which comprised twelve Catholics, five of them priests, w., 
one of the most recent communities of witness to come to trial 
and it brought an important innovation to the Peace Movemcnl 
Twelve of the accused, a few days before they came to court . 
grandly dismissed a prestigious team of civil liberties lawyer* 
headed by William Kunstler, and claimed their constitutional right', 
to defend themselves. 

The Milwaukee Twelve’s decision in favor of lay advocacy was 
an intended blow at the State of Wisconsin, which had planned 
the trial in such a way as to prevent political issues from being 
raised in court. Wisconsin had been “out to get them,” as the 
protesters put it, ever since the day of the action, when a judge by 
the name of Christ Seraphim had arraigned them on State charges 
of burglary, arson, and theft and put the preposterous bail ol 
$400,000 on their heads. The State of Wisconsin had been 
scheduled, from the start, to try them in May, a month before the 
Federal trial. The Fourteen had tried hard to get a Federal (ri;d 
first, arguing through their lawyers that Federal charges took 
precedence in what was a clearly political act. For the conse 
quences of a first trial by the State in such a civil disobedience 
case are grave. State judges are notoriously deaf to broad constitu 
tional arguments. Conditions in State prisons are tougher than in 
Federal penitentiaries. There is less possibility of appeal in the 
State legal system. Most important, the State charges of arson 
burglary, and theft obscured the Federal charges of interferinc 
with the Selective Service System, and therefore the educational 
purpose of the witnesses was lost. 

In fact, both of the Milwaukee District Attorneys assigned i<> 
the case recommended that the State trial be put aside in favor ol 
the Federal trial, and Judge Charles Larson, on the morning ol 
May 5 agreed to postpone his State trial until June 23, well pasi 
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flic Federal date. But three hours later, reportedly under the 
influence of “a political pressure very high up,” he broke his word 
und set the trial back to May 12, a week away. During that 
morning, some of the defendants who had already flown home 
had to be paged at airports, and were recalled to Milwaukee the 
name day to prepare for the trial. Enraged by these machinations, 
iwelve of the defendants proceeded to prepare their own defense. 

I his was a new tactic and one that probably will be repeated in 
oilier Movement cases coming to trial this year. 

It is certainly the first time in legal history that gum-chewing 
seminarians cross-examined each other while walking barefoot to 
I lie water fountain. There was a bizarre contrast between the 
genteel provincial decorum of the Milwaukee County District 
Court and the aggressive, impertinent informality of these self- 
.lylcd lawyers and of their frazzled supporters. One of the two 
district attorneys who carried on the prosecution was black, the 
oilier white and Jewish. They were both twenty-nine years old, 
both dressed with Edwards and Hanley nattiness, both noted doves 
who had supported Eugene McCarthy’s Wisconsin campaign. “The 
immorality of this war bothers me more than its unconstitution- 
ally,” Deputy District Attorney Allen Samson would say during a 
court recess. “We have to accept the Viet Cong as a fact of life. 
We’re using Vietnam the way Russia used Hungary and Czecho- 
slovakia. If I were boss I’d have our boys home by tomorrow 
noon. I’m more violently anti-war than anyone in the courtroom, 
bill / don’t burn draft records, it’s bad for the Peace Movement.” 

“I’m as violently anti-war as anyone in the courtroom,” his 
assistant, Harold Jackson Jr., would say. He is from East Harlem 
and had gone through Groton and Colgate on scholarships. “Our 
draft laws are obscene. The Wyzanski decision 1 was great. It shows 
what one judge can do. But these draft-file burners are the worst 

'l which a Massachusetts Federal District Court held that the 
present Selective Service System unconstitutionally discriminates 
against conscientious objectors who do not adhere to an institu- 
honalized religion. 
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thing that could happen to us liberals. They’ve polarized ih< 
community so I thought I would have to resign.” The two D A 
looking lonely and uncomfortable at the prosecution bench, would 
glance apologetically, frequently, nervously at the Fourteen’s sup 
porters behind them. 

Confronting the shiny hardware of the Court, jamming its seal- 
to capacity, sat the spectators from the Movement, whose rage ai 
the system was intensified by the facts that D.A. Jackson w.r. 
black, that D.A. Samson was a heavy contributor to Resist, thai 
his radical kid brother was a prominent peace organizer at (In- 
University of Wisconsin, that they should not have taken the case 
The priests, students, and defendants’ relatives were decorated .1 
thickly as Bolivian generals with Resistance buttons. 

There were several Movement celebrities: Tom Cornell, a promi 
nent Catholic pacifist who had recently served a jail term for .1 
protest career illuminated by the burning of nine consecutive drali 
cards; George McVey, the Movement dentist from Rochester who. 
out of devotion to his former Holy Cross classmate Philip Bern 
gan, drills resisters’ teeth at no charge late into the night; Fathei 
Bernard Meyer of the D.C. Nine, a group comprising four other 
priests and two nuns which had ransacked the offices of the Dow 
Chemical Company the preceding March in what was called “the 
first witness attack upon the military -industrial complex.” (“It s 
very easy for us priests to go to jail after all those years ol 
seminary,” observed Father Meyer, who faces a maximum sentence 
of thirty-five years, “three square meals and no women anyway.") 
In the front row of the courtroom, chewing on raw carrots, 
pawing at each other like puppies in a litter, lounged a large 
contingent of pink-cheeked teen-agers from a Summerhill-typc 
school in Canada. Their year’s study consisted of a course in 
“Crime and Punishment,” and they had been taken to the 
Milwaukee trial as their school outing of the year. 

The defendants sat at a long book-laden table at the left of the 
courtroom well, reading from law volumes, taking notes, raising 
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Hi . 11 hands to address the Court, looking like a graduate seminar 
1 .1 respectable university. The Milwaukee Twelve were a mixed 
(t.ig l lieir ages ranged from twenty-two to forty-seven, they were 
,li. -iscd in a startling variety of attires-blue jeans, business suits, 

, In leal blacks— and their only common denominator was their 
lilritlisin and their rather formidable scholarship. A local sheriff 
luid described them, with civic boastfulness, as “the classiest bunch 
..I defendants ever.” One felt at times that Milwaukee was proud 
m| I hem, as of its beer. 

Al the right of the table, by the prosecutor’s bench, sat the 
, Iciest and most scholarly of this brain trust, Christian Brother 
I tii hi I O’Leary, head of the Economics department at St. Mary’s 
( ol lege in Minnesota, B.A. in economics from Loyola, M.A. in 
monomics from the University of Chicago, Ph.D. in economics 
I mm Notre Dame. Brother O’Leary, forty-seven years old, a wry 
Hid spectacled scholastic in an impeccable pin-striped suit, was a 
mnlributor to Commonweal and an associate editor of Continu- 
um , in which he had recently published an article entitled “The 
Mule of Moral Theology in the Universe of the Person.” Referring 
In 1 he events of September 24, 1968, as “a symbolic, somewhat 
hl/urrc conduct to awaken my fellow citizens,” Brother O’Leary 
was to testify that he had gone into the Milwaukee action because, 
dlcr due reflection, he had found no reason not to do so. 

Olliers sitting around the defendants’ table: 

I red Ojile, 27, B.A. in philosophy from Catholic University, 
one year at the University of Michigan Law School, was a wiry 
youngster whose sunken cheeks, abundant hair, and stalking stride 
giivc him a startling resemblance to Nureyev. 

Doug Marvy, 28, the only Jewish member of the group, a 
giuduate student in mathematics at Yale and at the University of 
Minnesota, was the author of several teachers’ manuals for grade 
.i hool mathematics classes. 

Robert Graf, 26, six years a Jesuit seminarian, B.A. in philoso- 
phy from St. Louis University, was completing his Master’s in 
noeiology at Marquette. 
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Daniel Cotton, 25, also a former seminarian, had earned hr 
B A. in psychology at St. Louis University, where he had been ,i 
co-chairman of SDS, after two years of field work in Appaladiiii 
/With the Glenmary Missionaries. 

Father Alfred Janicke, 34, an enormously popular parish pries i 
from St. Paul, Minnesota, had represented his archdiocese in (lie 
Minneapolis Urban Coalition. 

Father James Harney, 28, who kept saying to the Com! 
“Don’t cut us up, Judge,” was an angular and inflammable Boston 
Irish curate. 

Reverend Jon Higgenbotham of the Church of Scientology, 2K. 
obese and bearded, the only defendant whose appearance bordered 
on the hippie style, had participated in the raid with particulai 
elation, loudly singing “Ding Dong, the Witch is Dead” as In- 
danced around the burning draft files. 

Father Robert Cunnane, 35, a powerfully built, jovial Boston 
Irish priest with the remains of a brogue, had been provoked into 
joining the Milwaukee Fourteen by his rage at the six-yea i 
sentence imposed upon Philip Berrigan for the Baltimore Fom 
action. (“I said to myself, wow, this country is really bad when a 
priest pours some blood on draft files and gets six years in prison 
these courts are digging their own graves.”) 

Father Lawrence Rosenbaugh, 34, a gentle, round-faced pries I 
who had worked as a longshoreman on the Milwaukee docks, 
belonged to the Order of the Oblates of Mary Immaculate, a 
society which bans Commonweal , America , and Worship from ii 
seminarians’ bookshelves as being subversive. Rosenbaugh, who 
joined the action ‘because Christianity wasn’t moving like a 
Movement should,” said he looked forward to prison life as bcinp 
“just like seminary, with more time and freedom to read.” 

Father Anthony Mullaney, 40, a tall, very handsome Benedic 
tine monk with a Ph.D. in clinical psychology, a former teacher a! 
Boston University, had been radicalized by two recent years ol 
social work in the Roxbury section of Boston. He used formidably 
scholastic language. “Picketing and burning draft files are no! 
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discrete variables, they are a continuum of action.” 

James Forest, 28, whose bushy mustache and steel-rimmed 
glasses gave him the air of a Victorian intellectual, was a promi- 
nent Catholic pacifist to whom Thomas Merton had dedicated his 
las! book. Son of a Communist Party organizer, a convert to 
Catholicism, Forest had almost become a Benedictine monk, and 
had been founder and co-chairman, along with Philip Berrigan, of 
I lie Catholic Peace Fellowship. 

Four of the twelve— Graf, Marvy, Forest, Ojile— were married. 

I he wives sat calmly through the trial, admiring their husbands’ 
competence at the bar. “Jim has six ways of making any one 
point and he always chooses the best way,” Linda Forest would say. 

Two members of the original Fourteen had decided to retain 
counsel: Jerry Gardner, 26, a graduate student of mathematics at 
Marquette University; and Michael Cullen, 27, an Irish immigrant 
who had left a lucrative job selling insurance for Omaha Mutual to 
4 art a Catholic Worker house of hospitality in Milwaukee, and had 
become a hero of the city[s peace movement after a much- 
publicized ten-day protest fast in the Milwaukee cathedral. 

The defendants, on good days, referred to their judge as 
“grandpa,” a kinder name than the Movement has given to any 
other man on the bench. A benign, gauche man in his sixties, he 
was officially called “Ozaukee County Judge Charles Larson.” His 
manner evoked some folksy early morning TV show like Captain 
Kangaroo, on which a fumbling jurist presides over a court of 
u'bellious puppets. He was tall, mournful-faced, heavy-lidded, 
Ihin-lipped, cauliflower-eared, and his favorite word was “inflam- 
matory.” He was the Wisconsin Commander of the American 
legion, and, at the time of being offered his first judgeship twelve 
years ago, had “reluctantly and with a heavy heart” stopped his 
campaign for the Legion’s National Commandership to step up to 
(he bench. Former prosecutor at the Brooklyn Navy Yard, father 
i»l Vietnam veterans, chairman of the Wisconsin Chapter of 
Crusade for Freedom, little acquainted with the history of the 
Vietnam war, Judge Larson was also a devout Roman Catholic. 
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The presence at the defendants’ table of five priests, to all 
appearances the safest kind— regular guys, jovial, ball-playing. 
Bingo-organizing Irish curates— must have added much to the grid 
and confusion of his small blue eyes. One could not help pitying 
this pious provincial for whom priests were replete with an 
authority and sacredness indistinguishable from that of policemen 
and National Guardsmen, and whose allegiances to God-and 
country were suddenly sundered by having to judge the saviors ol 
his soul. For Judge Larson was a loyal, soft-hearted, sentimental 
man, an ardent amateur poet who was fond of quoting couplets he 
had written in honor of girls’ weddings: “She is blessed with 
qualities rare,/ Statuesque, impeccably attired/ Always knowing 
when to wear/ That which makes her most admired.” 

“These defendants are very intelligent, honest men,” Judge 
Larson said one morning in his chambers, “but look, this morning 
at five a.m. I was reading Newsweek, and it said in Newsweek thal 
Ho-Chi-Minh . . . what’s his post up there in North Vietnam?” 
“President of the Republic,” someone suggested. “Thank you,” he 
continued, “it says in Newsweek that their President Ho-Chi-Minh 
has executed fifty thousand people and jailed another one hundred 
thousand for not agreeing with his way of doing things, and if we 
pull out of there it will be wholesale slaughter. Why don’t we heat 
a bit about that too in the courtroom?” 

Yet he looked more grieved than annoyed, and one felt that he 
was not so much a war-lover as a man who devoutly followed any 
dictate of his state or church. “Wyzanski, Wyzanski,” he muttered 
distantly when he was asked what he thought of the recen! 
Massachusetts decision. “Never heard of the man. Never heard ol 
the ruling. Don’t see how any part of the Selective Service laws 
could be found unconstitutional.” And upon that he had walked 
into the courtroom to preside over the trial of twelve men who 
were pleading that they were innocent in committing burglary, 
arson, and theft upon property which they “reasonably believed to 
be illegal and unconstitutional”; that they had committed these 
acts “with the intent of saving lives,” at the biddance of “a moral 


136 


THE ULTRA-RESISTANCE 


law higher than that of any nation”; and that they had been 
hound to act by their religious consciences, which they defined as 
I he contact point between an individual and God.” 

Early in the trial the defendants moved that the charges of 
arson and theft against them must be dropped, arguing that 1) 
market value, not replacement value as the State defined it, 
determined the value of stolen property and that 2) the State had 
I ailed to prove that the market value of the draft records was 
beyond one hundred dollars, the sum which distinguishes felony 
from misdemeanor. The prosecution’s witness against this argu- 
ment was Major Lane, a crew-cut perspiring Army officer who 
•rives as Administrative Officer of the State Selective Service 
System in Madison. He testified that it had cost him seventeen 
dollars a day to stay in Milwaukee during the time he was busy 
i (‘constructing the burnt draft files, thus hiking the State’s replace- 
ment cost to several hundred dollars. 

Father Mullaney: Seventeen dollars a day for room and 
board for Mr. Lane, that’s kind of staggering to my imagina- 
tion. I don’t know why that should be against us. That it 
takes seventeen dollars a day. 

James Forest: I am flabbergasted by the price that he 
spent for room and board. I want to know if this was the 
cheapest he could find. 

Doug Marvy: We are all living now, and have been for 
quite some time, on one, two, three dollars a day. 

The Court : Yes. Well, if you register in any of these 
Wisconsin hotels, the Schroeder Hotel or the Pfister, or 
I loliday Inn . . . seventeen dollars a day is not an exorbitant 
figure, to meet those costs. 

Robert Graf: I can’t afford that. 

The Court: Son, I’m merely answering an inquiry . . . con- 
cerning the cost which they thought was exorbitant. 

Fred Ojile: The reason for the surprise is that most of us 
live very well on twenty or thirty dollars a month, and that 
we see money as very much the root of evil in society . . . 

The Court: All right, fellows, all right. 
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A few minutes later the defendants tried to confront the Majoi 
with the morality of their action, which triggered the Court’s 
futile, hourly ruling that no discussion of the Vietnam war should 
be allowed in the courtroom. 

Robert Graf: Just a very simple question. Would you 
consider the value of property to be more important than 
the value of human life? 

Mr. Samson : If it please the Court, I object to the 
question on the grounds that it is not material and it’s not 
relevant and it’s inflammatory. 

The Court: And it is, inflammatory. 

Mr. Samson: No question about it being inflammatory. 

Robert Graf: I’m inflamed about the deaths. 

The Court: I just advise you, you must not ask a question 
that is intended to inflame the jury on an issue that is 
entirely apart from the subject matter the witness is testify- 
ing to. 

Robert Graf: I think that’s a point of view. To me the 
lives of my brothers in Vietnam is not apart from the 
Selective Service System. 

The Court: None of us like to see this happen. It is most 
sad and unfortunate . . . but this is not the issue before the 
Court. 

Robert Graf: It’s my issue, and that’s why I’m here in 
Court. Those lives are my issue. 

The Court: You tell that to the jury, Mr. Graf, at the 
time you wish to argue. 

And the Judge, mild in manner but predictable in his ruling, 
denied the defense’s motion for dismissal, ruling that the State had 
established a prima facie case against the defendants and that they 
were guilty of destroying property whose replacement value was 
over $100. The prosecution rested its case with a flourish of 
evidence— screwdrivers, policemen, cleaning women, photographers, 
charred draft records, gasoline cans. It was an academic display, 
since the defendants in this unorthodox case had readily admitted 
to having committed the material acts of which they were accused 
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and were asking for acquittal on moral and political grounds. 

As the defendants’ testimonies began to unfold on the sixth 
day of the trial, it became clear that the defense’s first tactic was 
lo invoke the so-called “defensive privilege”— statute 939.48 in the 
Wisconsin legal code— which states that actions ordinarily punish- 
able under the criminal code may be considered privileged, i.e., 
non-criminal, if the action is taken with the “reasonable belief’ 
(hat it may prevent bodily harm to another party. Claiming 
“privileged” action, the defendants argued that the events of 
September 24 were “efforts to forestall injury to third persons, 
(bird persons being drafted into a war of doubtful legality.” 

They also pleaded that they had tried every legal recourse they 
could to stop the war, and that their act of civil disobedience 
“had the purpose not of disobeying the law, but of demonstrating 
its unconstitutional character.” Crucial in the defense’s argument, 
because it involved the admissibility of evidence, was its conten- 
tion that in order to prove “reasonable belief’ the defendants 
were entitled to offer as exhibits scholarly opinions contained in 
books, documents, and legal journals testifying to the illegality of 
(be Vietnam war, and to the Christian teaching that the individual 
must follow his own conscience when his government’s conduct is 
of doubtful legality. 

The offered exhibits— some three dozen in number and all 
rejected by the Court— ranged from the Congressional Record’s list 
of the war dead and Pope John’s encyclical “Pacem in Terris,” to 
Gordon Zahn’s book on the Catholic Church in Hitler’s Germany 
and the New Testament. Judge Larson overruled the prosecution, 
which had agreed to admit the New Testament as an exhibit, on 
(be grounds that “to admit [the New Testament] into evidence 
may create substantial danger of undue prejudice or of misleading 
(be jury.” 

(“That’s beautiful ,” Fred Ojile had yelled out.) 

Judge Larson also objected to the defendants’ plea of “privi- 
leged action.” “Anybody who’s about to cross the street here, 
Juneau Avenue,” he said, “runs a chance of being run over . . . 
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shall we stop them crossing the street for that reason?” Il< 
preferred not to distinguish between acts against persons and act 
against property. “Mr. Forest,” he asked, “was John Wilkes Booth 
justified when, believing he was acting for the welfare of the 
Confederacy, he shot and killed Abraham Lincoln?” Forest, > 
disciple of Eric Gill and of Prince Kropotkin, was a brilliant high 
school drop-out who had had a multifold career as free-laiuc 
writer, editor of the Catholic Worker , draft counselor, college 
lecturer, and artist. He showed talent and evident relish in his new 
career as a self-styled lawyer. 

I would simply point out that, one: the only charges against 
us are property damage, damage to property, not to persons, 
and that, in fact, we were trying to prevent people from 
getting killed. So, the direction is opposite. I’m not saying 
that the jury should find us innocent. I’m simply hoping 
that the Court will allow us to try to demonstrate the 
reasonableness of our belief and to decide for themselves 
whether, in fact, it was reasonable. The jury must determine 
whether the threat was apparent . . . whether we could rea- 
sonably believe as we do. Therefore, all the evidence relevant 
to establishing either one of these points we believe must be 
admitted into evidence, so that the jury can decide these 
points .... The Court, in Weston Versus State 28 Wisconsin 
2nd, 136 of 1964, agrees with this analysis. The Court here 
allowed evidence to be introduced under 939.8, self-defense, 
and then, gave an instruction to the jury explaining that 
theory .... 

It was an admirable argument. But after four hours the 
prosecution objected that the defense still had failed to prove thal 
Selective Service offices constituted an “imminent” threat to 
anyone’s life. Judge Larson upheld the objection, cleared his 
throat ominously, and ruled that section 939.48 of the Wisconsin 
Penal Code regarding privilege was “not applicable in this case.” 
“Jesus Christ,” Reverend Higgenbotham blurted out. 

Larson looked sadly at the defendant and said: “Well now. 
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Krverend Higgenbotham, was that proper?” The Judge let the 
impertinence pass without a threat of contempt, and he continued 
lo do so until the end of the trial: 

The Court: I shall not permit any testimony about the 
fairness of the draft or the fact that it discriminates against 
some, and as far as the Vietnam war is moral or anything 
else, it is not relevant here. 

Fred Ojile: Oh for God’s sake, don’t give me that. What 
do you think we’re playing, tiddlywinks? 

The Court: Who do you think you are talking to? 

The Milwaukee defendants, earlier, had grandly subpoenaed 
General Hershey and the auxiliary bishop of St. Paul, Minnesota as 
defense witnesses. Declaring indigency (Reverend Higgenbotham 
leslified that his sole worldly possession was an automobile with a 
market value of fifty-five dollars on which he still had two 
hundred dollars to pay), the twelve had asked that Milwaukee 
County pay for the witnesses’ transportation costs. This request 
went unfulfilled, and the accused used their defense funds to fly 
three expert witnesses from the East Coast to testify on the 
“reasonableness” of their views on the war and on civil disobedi- 
ence. The three— Howard Zinn, John Fried, and Marvin Gettleman 
seemed to make Judge Larson highly uncomfortable. Howard 
/inn’s hour and a half on the witness stand was Grand Guignol. 

I lie prosecution objected at every few words that the defendants’ 
i loss-examination was immaterial or that Dr. Zinn’s opinions were 
irrelevant; the Judge sustained the objections, pounding the gavel 
like a Guignol policeman batting down the hobo when he tries to 
lise. Nevertheless the courtroom audience burst into frenzied 
.ipplause at Zinn’s truncated testimony. 

Howard Zinn: The tradition of civil disobedience goes as 
far back as Thomas Jefferson and it comes right up to 
today . . . people distinguished in the field of law and philos- 
ophy recognize that there’s a vast difference between a 
person who commits an ordinary crime and a person who 
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commits an act which technically is a crime, but which in 
essence is a social act designed to make a statement .... 

[Wild clapping from the audience, a few shouts.] 

Court: I must stop you. There was an objection to 
that . . . did someone cry out back there? 

Father Mullaney: The whole American people are crying 
out, Your Honor. 

A little later: 

Doug Marvy: Do you as a historian see any connection 
between the Declaration of Independence and the act which 
has brought us twelve defendants here today? 

Zinn: Yes, I . . . . 

Mr. Samson: I object to that ... Mr. Marvy knows that 
these questions are immaterial, and that he is just asking 
them to inflame the jury. 

The Court: Objection sustained. 

Marvy: I find that kind of a disgusting comment that [the 
prosecution] is able to read my mind. I’m not asking these 
questions because I think they’re immaterial . . . they are the 
most material things I can think of. Burglary, arson and 
theft are immaterial. The Court has ruled that screwdrivers 
are relevant and dead bodies aren’t. What the hell! 

Doug Marvy ’s voice was loud and threatening, but the Court 
preferred to threaten Zinn, rather than Marvy. (“I’m going to have 
you arrested and have you put in the place where persons are 
placed for contempt of court.”) Zinn was dismissed from the 
stand and took the next plane back to New York. “This is like 
being stoned to death with marshmallows,” cracked Father Cun- 
nane, who spent idle moments in court reading “The Gospel 
According to Peanuts.” “It’s very soft, and it takes very long.” 

The second star witness, John Fried, an imposing, silver-haired 
Viennese-born scholar, had been chief consultant to the American 
judges at the Nuremberg trials, United Nations Adviser on Inter- 
national Law to the government of Nepal, and adviser on inter- 
national law at the Pentagon. The defendants stated that they had 
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called Fried to testify on “a hierarchy of law in the international 
world order.” The prosecution and the Court objected that 
testimony drawn from such documents as the UN Charter and the 
Nuremberg Principles concerning the United States’ violation of 
international law would be irrelevant to charges of burglary, arson, 
and theft. Fred Ojile replied that the defense’s purposes in calling 
expert witnesses was to show it had “reasonable belief’ in the 
war’s illegality. 

“That has been said over and over again, Mr. Ojile,” Judge 
1 arson said in a tired voice. 

“Well it will continue to be said until it’s understood by the 
Court,” Ojile answered grandly, stalking, panther-like and barefoot, 
horn the defendants’ table to the water fountain. “I consider my 
•.late of mind, at the time of the action, very much related to 
Nuremberg principles, and I would like the witness to have the 
opportunity to explain that, and it’s not being allowed. At this 
late, you know, it’s a travesty of justice.” 

“That’s your opinion,” said Judge Larson. 

“I rule that that’s so,” Fred Ojile answered loftily. 

For once the defendants’ gambit worked. Whatever the reason 
l heir unpredictable and agile tactics of self-defense, perhaps some 
giowing anguish that seemed to gnaw at the prosecutors and a 
certain grandeur or glamour that the witness injected into this 
piovincial courtroom— Fried’s testimony plunged more deeply into 
.1 discussion of the morality of the war than any yet tolerated at a 
n- si stance trial. 

Fried: I say with a very, very grave heart and after very, 
very careful study that the U.S. military intervention in 
Vietnam does violate essential and basic provisions of the 
United Nations charter, and this is not an isolated opinion of 
myself. 

Brother O'Leary: What recourse does a citizen have . . . 
when his country pursues war in violation of international 
treaties which the citizen holds have been violated? 

(“No objection,” said District Attorney Harold Jackson; 
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“if he can answer that, God bless him.”) 

Fried: The International Tribunal at Nuremberg, at which 
the United States was represented, stated that it is the moral 
choice of the individual if he feels that for him obedience to 
the higher order— to the world order— is more important, . . . 
then he has to take the moral choice and do the things 
which he considers morally proper. That is the great ethical 
and moral method of Nuremberg. 

Brother O'Leary: One who breaks a law in the State of 
Wisconsin might well be called an arsonist or just a common 
criminal. One who conspires with his government to commit 
a crime in violation of the United Nations, I suppose, would 
be called a war criminal. In the perspective on international 
law, which would be the worse kind of criminal? 

Fried: United Nations Charter does not give the rules for 
conduct during war time. There are other treaties, like the 
Hague Treaties of 1907 long preceding the Charters of the 
Geneva Conventions of 1929 and 1949. In the hierarchy of 
law, international world order as stipulated in treaties ... is 
the highest. If, then, a dichotomy develops between inter- 
national law and domestic law, the dilemma for the govern- 
ment and for the individual is great . . . 

Brother O'Leary: No more questions. 

The defendants and the spectators were still. James Forest, 
whose conversion to Catholicism had been aided by seeing a shaft 
of sunlight filtering into the east window of a church at evening, 
looked as if he were repeating that experience. Fried’s testimony 
on the illegality of the war was something quite new in the brief 
history of war protesters’ trials, much stronger, for example, than 
any allowed in the Spock-Coffin trial. For a moment the court 
room had become the forum which the communities of witness 
desired it to be! And the incompetence of the courts to deal with 
any mature form of political conscience had been briefly exposed. 

This delicate legal surgery had been performed by Brother Basil 
O’Leary, the most traditional of the defendants, a conservative 
economist, a strong believer in market economy. There was an 
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amiable pedantry about this wry, slight, elegant man who wrote 
« m natural law for arcane theological journals. Earlier the prosecu- 
tion had asked, “Did you just say to yourself, ‘Okay, Basil, you 
in go in there today?’ ” “Well Basil doesn’t operate that way,” 
Hi oilier O’Leary had answered. “Basil operates more in a reflective 
way in which he likes to know all the relevant factors to a 
situation. Basil weighs all the consequences of an act and then 
decides.” 

liy the end of John Fried’s unprecedented testimony, at 
mid-trial, both the Court and the State were visibly troubled by 
the unorthodox course of the Twelve’s self-defense. The major 
ml vantages of lay advocacy for the accused in a Resistance case, 
and its drawbacks for the prosecution, can be summarized as 
follows: 

1) Latitude of testimony: Self-defense exempts the accused 
from the traditional rules of evidence, procedure, and decorum 
which are enforced upon professionals. To moralize on Vietnam 
and expose political issues as impetuously as the Milwaukee 
Twelve did, a professional lawyer would risk not only contempt of 
court, but disbarment. 

2) Harass the D.A. 's: Defense counsels provide an emotional 
buffer zone between the accused and the system. An increasing 
number of State and Federal jurists are turning against the war. 
The absence of counsel confronts them directly with their own 
political allegiances and can lead to greater leniency. 

3) Length of testimony: Each defendant has the right to 
confront the jury’s emotions with an opening and a closing 
statement— twenty-four in all in the Milwaukee trial— instead of the 
l wo statements allowed to a lawyer. The implications of lay 
advocacy for mass arrests are startling. If fifty or one hundred 
people arrested together for civil disobedience decided to defend 
themselves, a court would have the choice between trying each of 
them separately, or opening itself to the marathon of one or two 
hundred opening and closing statements. 
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4) The D.A. ’s are made to look like villains: Self-styled lawyeis 
like the Milwaukee Twelve, with more ignorance than malice, will 
pursue lines of argument which have previously been ruled out by 
the Court. When the D.A. shuts off testimony, it looks like ;i 
blatant abuse of power. 

“I’m constantly having to argue admissibility of evidence in 
front of the jury,” District Attorney Allen Samson complained al 
the Twelve’s trial, “which makes me look as if I’m holding back 
all kinds of information which the jury is entitled to hear . . . 
Back at the Safety Building where I have my office I’m called a 
radical and a commie. Here in the courtroom the kids call me a 
Nazi liberal, a capitalist pig, the way my kid brother does. I’m 
caught in the worst kind of liberal bag, being fired at from both 
sides.” 

The arguments over admissibility of evidence also bothered 
Judge Larson the most. Because of the Milwaukee Twelve’s 
ignorance about how much the jury is allowed to hear, the jurors 
had been ordered in and out of court, throughout the trial. They 
were a dour, impassive, perplexed bunch— eight men, four women, 
one of them black, eight of them Catholics. Only one detail in 
their composition, the fashionably long sideburns of a computer 
analyst, had given the defense any hope for a hung jury, and their 
colorlessness made one wonder why the defense objected so 
frantically to their recurring absences. The dispute over the jury’s 
absence came to a head the day after Fried’s testimony, when 
Marvin Gettleman, an expert on the history of the Vietnam war, 
was called by Doug Marvy to the witness stand. Upon Marvy’s first 
question to Gettleman— whether, on the basis of his expert knowl- 
edge, he was aware of the United States ever being attacked by 
North Vietnam— Judge Larson again dismissed the jury and asked 
Marvy what he intended to prove through this witness. 

Marvy: I have no reason whatsoever to speak outside the 
presence of the jury on any matter whatsoever .... I am not 
interested in speaking to the Court. 

The Court: It makes it difficult to proceed. 
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Marvy: Yes, it does, you make it difficult to proceed. 

The Court: I’m merely following the procedure ... I am 

employed in this and other courts in Wisconsin .... 

Marvy: I’ll speak when the jury is in the room. 

The Judge’s amazing patience was eroding. He struck at the 
defendants’ pride in their capacities as self-styled barristers. “Let 
(lie record show,” he said plaintively, “that while these defendants 
are in court without counsel, time and time again they have cited 
law which is very pertinent and relevant, law which requires a 
learned legal mind to ferret out . . . the Court therefore wants the 
record to show that although it does not appear so in the 
courtroom, that they are receiving legal assistance and consider- 
able . . . .” The defendants did not let him finish. 

“You’re despicable!” Reverend Higgenbotham shouted. 

“I did that research,” Ojile yelled, waving his arms like a 
windmill. “I had a year of law school, and I did every bit of 
research.” 

“Let him lie,” Robert Graf said jadedly. 

The defendants then went into a deaf-mute pantomime, refus- 
ing to speak in the absence of the jury. Some sitting, others 
slanding, pencils poised in mid-air, books in hand, they stayed 
utterly motionless like statues. “Father Alfred Lawrence Janicke, 
will you state what you intend to prove through the testimony of 
this witness?” No response. “Do you refuse to answer, Father?” 
No response. “Let the record show,” the Judge droned, “that 
Father is looking straight at the judge of this Court, that he is 
within easy hearing distance, and has refused to answer both 
questions .... 

It was the tensest day of the trial. The storm reached its peak 
after Father Rosenbaugh elaborated on how the Vietnam war was 
crippling the nation’s war on poverty. The Court interrupted the 
testimony as irrelevant. Samson, in an increasingly frequent mo- 
ment of leniency, asked the Court to take notice of that testi- 
mony, even though it was immaterial, because “everyone knows 
that the war is taking money away from urban planning.” Judge 
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Larson replied that the Court should shut off such testinions 
because it “would be giving dignity to their position, which I 
don’t think should be done.” 

“How can you be a judge in this courtroom and say a tinny 
like that?” James Forest cried, and walked threateningly towaul 
the well of the courtroom. 

“The Court had best explain what it means is that it does noi 
want to give dignity to an irrelevant defense.” 

“I don’t think you should explain,” Doug Marvy said, “I think 
you should resign.” 

Gettleman was dismissed. He had traveled from New York in 
Milwaukee without being allowed to answer a question. I In- 
defendants henceforward had to rely on their extraordinary mor;il 
passion. 

Robert Graf: I entered that building with much of the 
same intention with which I’d entered the Society of Jesus, 
in order to be of service in some way to other men .... 

Father Mullaney: There were three states of mind in 
particular which I think were important on September 24. 
The first of these is a really felt need to be responsible. And 
there are three things I think that define a monk that are 
connected to responsibility: 

The first of these is being a Benedictine with 1400 years 
of tradition, the motto of the order having always been 
peace. The second is that the vows of the monk can be 
summed up as a single vow to set up the conditions whereby 
man can be fully human .... 

The third characteristic of the monastic life that has 
defined it down through the ages is that the monk is 
supposed to be a sign of hope, he is supposed to be a sign 
that history can be moved in the direction laid down in the 
Gospels, and therefore a sign that we are responsible for 
history and the direction that history takes. 

The Mullaney testimony went on some three hours and was 
composed in strict Thomist style, I-a, I-b, I-c. It was delivered in a 
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1'iminous, booming voice into a suddenly still courtroom. 

The second frame of mind that was very important that 
day was the anger that stems from a correct assessment of a 
present moment in history. My anger comes out of two 
places, one is the college scene, and the second is the urban 
scene. My anger on September 24th was very definitely 
based on first-hand evidence that I had that the draft was 
doing violence to the consciences of young men, that it was 
doing real psychological damage to young men. 

The second place that was very important in my life, in 
lerms of my intent on September 24th, was the fact that 
iwo years ago I was granted a leave from St. Anselms 
Abbey to go to the city, an act, which, historically, is very 
common within the history of monasticism in time of social 
crisis. And I went to that section of Boston that is known as 
Roxbury, that section of the city where poverty is perhaps 
a t its worst. At the abbey, with my books, l could and did 
build up an elaborate system of defenses that kept me from 
responding to the enormous injustices of our society. In 
Roxbury, your defenses are shattered the day you ar- 
rive .... 

The Court conducted a half-hour dispute about the “irrele- 
vance” of poverty in Roxbury, Massachusetts. The clinical psychol- 
ogist picked up at point three. 

The third state of mind that I think was very important 
in my own case was what can only be described as fear . . . 
of a very deep and very pervasive polarization that is going 
on in the United States; by polarization I mean that we are 
a nation that’s very, very seriously divided . . . black-white, 
rich-poor, young-old, a pervasive and very, very deep polar- 
ization. 

Now there are four reasons which give rise to this 
particular fear that grew out of polarization: Number one, 
the ineffectiveness of speech in American life. Secondly, the 
growing gap between the powerful and the powerless. Also, 
(he growing priority of things over people. And finally, the 
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distorted priorities— the Vietnam war versus the City . . . 

And so, on September 24th, I participated in the burning 
of draft records as my attempt to say something about the 
polarization, which, if it is not checked, is going to lead to 
great disaster in this nation. I participated in what I consid 
ered a very beautiful liturgy, and this is the work of the 
monk .... 

The tall, grave priest continued, I-a-1, I-a-2 .... 

Now through my participation, I intended the following: 

Firstly, I intended to show in a society where speech is in 
such danger of being stifled, that man as public speaker is 
still alive. 

Secondly, I intended to show in a society where the 
inadequacies of legal channels for redressing injustices is 
apparent, that civil disobedience is part of due process in 
that society, I acted to affirm that law in a free society 
compels obedience only when it furthers the justice that 
enables men to lead a more fully human life. 

Third, I intended to show in a society whose structures 
are becoming so rigid, whose leaders are so intransigent, that 
social crises are not being confronted in a way proportionate 
to their magnitude, that organized xontrolled non-violent 
civil disobedience is still capable of effecting change in 
policy. 

Fourthly, in a society where so many leaders act as 
though law and order are independent of justice, I acted to 
affirm my respect for law. 

Fifthly, I intended to show, in a society where participa- 
tion in critical decisions which affect one’s life and death are 
becoming less and less, that there must be an increase in 
one’s power to make what ought to be become a reality. 

Sixthly, I intended to affirm that I was equally concerned 
as those who are in prison today, for reasons of con- 
science .... 

“Father,” Judge Larson interrupted very gently. Mullaney was 
the defendant whose grave and impeccable manner had mosi 
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endeared him to the Court and the prosecution. “Father, are you 
till giving reasons why you participated on the 24th of Septem- 
ber?” 

Indeed Father Mullaney had a seventh reason to add to his 
Suinma. It was a 1500-word press release which the Milwaukee 
fourteen had handed to reporters at the time of their action. 
Notwithstanding some objections from the Court that Father was 
giving “an oration on social matters” he was allowed to read 
through this entire document. 

“That’s the end of my statement,” Father Mullaney said 
modestly after three hours on the stand. 

"Tony, Reverend Doctor,” Fred Ojile began his cross-examina- 
tion, “when does the question of who determines destruction of 
pmperty become pertinent in the decision-making process?” 

“The decision to destroy property has to be confronted when- 
ever the person has reasonably concluded that there is no longer 
.my relationship between that property and the enhancement of 
those values to which he is committed, through his membership in 
various communities such as the American community, the Family 
ol Nations, and so forth. In other words, when properly no longer 
enhances the dignity of the person. Property is an instrument, it 
does not have substantial value, it has instrumental value.” 

(A definition of property straight out of St. Thomas Aquinas.) 

At the beginning of the trial, Harold Jackson, Jr., the assistant 
District Attorney, had described his emotions toward the defend- 
ants as “one of intense anger and hatred, because I’m Catholic and 
violently against the war, and black, and their actions seem to 
polarize all the sentiments against us liberals.” But the defendants’ 
testimonies, however often he interrupted them, seemed to affect 
him even more deeply than they seemed to affect Samson. “I’m 
more torn by this case than at the beginning,” he admitted at 
mid-trial; “I see nothing but honesty and intelligence here, depth 
ol perception and integrity, an atmosphere that I can only 
describe as very loving.” 

Later, toward the end of the trial, after Mullaney had been 
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speaking with particular moral passion, Jackson, obviously upsel, 
asked that the jury be dismissed from the room. 

“The state is very much opposed to the position it finds itscll 
in,” he said, “because both counsels for the State do not think 
that the war in Vietnam is irrelevant in and of itself. We find it to 
be irrelevant in terms of the act for which we are prosecuting 
And we request that this Court instruct the jury as to the leg;il 
reasons why certain evidence is not admissible. We request that it 
not be done in terms of the customary lawyer’s nomenclature . 
it is impossible for the State represented by human beings to sit 
here any longer having it said that they believe in and ol 
themselves that poverty and the war are irrelevant.” 

His voice broke. “I just can’t take it,” he said. 

But the defendants were merciless. “He’s put out,” Doug Marvy 
said, “and I think that’s just plain tough. We tried to put into 
evidence a list of war deaths, and the reason that this list is here is 
because of individuals who follow rules at the expense of individ 
uals’ lives, and I think it’s tough if it’s really hard on him. He says 
he doesn’t know what to do, and I see four doors in this room 
and that’s a perfectly reasonable choice for him. He can quit any 
time.” 

Two weeks later, after the State trial was over, Harold Jackson 
left his district attorney’s job to work exclusively with black civil 
rights cases. “Negroes in this country are being sent to jail like* 
Jews to Auschwitz,” he said in his office on his last day there 
“There’s not enough legal talent around to help them .... 

“That trial tore me up,” he said. “I’m still not sure what they 
accomplished politically. But whatever religion is, they’re where 
it’s at ... . I suppose the essence of religiousness is to break rules 
at the proper time .... What the hell do you expect when a greal 
priest like Mullaney leaves the monastery after nineteen years and 
sees what life is like in Roxbury, Massachusetts?” 

On May 26, the eleventh and last day of the trial, Judge Larson 
charged the jury, using almost the same words with which the 
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judge of a Federal Court in Baltimore, seven months previously, 
had charged the jurors of the Catonsville Nine. “The law does not 
recognize political, religious or moral convictions, or some higher 
law, as justification for the commission of a crime, no matter how 
good the motive may be . . . people who believe that the Vietnam 
war is illegal or unconstitutional or morally wrong have the right 
lo protest in various ways 

The defendants went out for beer. There was a glimmer of 
hope for a hung jury in the sideburned computer analyst, and in 
I wo women jurors who had wept during Forest’s and Mullaney ’s 
closing statements. But the Twelve were soon recalled. The jury 
had deliberated for only seventy minutes before returning its 
verdict, charge by charge, defendant by defendant, thirty-six times 
in a row, as guilty of arson, burglary, and theft. 

There was a half-minute of stunned silence in the courtroom. 
Judge Larson began to sum up the jury’s findings. Then, as it 
ignited by a slow fuse, pandemonium erupted in the courtroom. 1 1 
was set off by a young spectator in the back row who yelled out, 
“If they are guilty I am too, from this day forward I am a draft 
resister!” 

“We thank you, men and women of the jury,” shouted Sister 
Joanna Malone of the D.C. Nine raiders, a nun who specialized in 
liturgical dancing, “for finding Jesus Christ guilty again!” 

The nun’s voice set off a burst of rhythmical applause by the 
l wo hundred people wedged into the courtroom, a chorus of 
sobbing and weeping, a melee of clenched fists and V signs. 
Dozens of spectators rose, linked arms throughout the courtroom, 
and swayed, singing “We Shall Overcome.” The jurors tried to pick 
l heir way out of the courtroom through the milling, swaying 
llirong. “Clear the Court, I’ve got to have more sheriffs,” Judge 
I .arson shouted, helplessly standing behind the bench. Eight frantic 
bailiffs started to drag limp spectators out of the courtroom. 
“Good God,” the Judge cried again, “I’ve got to have more 
policemen!” As the courtroom began to clear, Judge Larson feebly 
attempted to restore decorum by repeating the jury’s findings. As 
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he called out their names, the defendants refused to rise, ,m.i 
instead shouted a last protest to the Court. “I pity the nation M„. 
fears its young!” Father Mullaney blasted out. 

Judge Larson proceeded to cite Fred Ojile, Doug Marvy, ,.„i 
Reverend Higgenbotham for contempt of court during the |w- 
ceedings of the trial, the latter for having “uttered the name ••! 
the Son of God.” “You’ve lost your authority, Judge,” Fa Him 
Harney snapped as the Judge sentenced the three to ten extra dn\ 
in jail for contempt, whereupon Judge Larson announced the sam. 
fines for Harney’s contempt. “Thanks a lot,” Harney said, “ami 
good luck to you, too.” 

In the hall outside the courtroom one hundred persons si ill 
milled about. Three young men burned their draft cards, and IF 
supporters ot the Milwaukee Twelve made the sign of the cross mi 
their foreheads with the remaining ashes. The trial ended, as ii lud 
proceeded, in a bizarre mixture of burlesque and religious fcrvoi 

The Milwaukee Twelve were free on bail until June 6, whm 
they returned to Judge Larson’s court for sentencing. Jml F , 
Larson gave the men two years— a benign sentence compared i< » 
the six years given Philip Berrigan the previous spring, the thin 
years given to most members of the Catonsville Nine, the four and 
five years still being given to men refusing induction. As the Judy, 
began to sentence Father Mullaney, he choked on that good Irish 
name and fumbled among his black robes for a handkerchief. Ih 
wept for a few seconds, and then in a timorous voice resumed 
sentencing the monk, who stood before him triumphantly, dressed 
in clerical black, his arms folded as if he were the executioner. 

This first attempt at legal self-defense raised the political issue 
as no previous resistance trial had done. It had tortured flu- 
consciences of a few in power. The defendants had been let oil 
lightly. The Twelve could be paroled, after all, in a mere fourteen 
months. Movement lawyers began to write manuals for lay advo 
cacy. 


During the second week of the Milwaukee Twelve’s trial, three 
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♦••nr acts of destruction and instruction took place. On May 20, 
I os Angeles, three young men removed and burned several 
• lulled I-A draft files from a downtown induction center. They 
M ir all residents of Peace House in Pasadena, a community of 
h al I icsisters that had taken sanctuary at a local Quaker meeting 
'"•use. The Quakers were definitely getting into the act. One of 
dir m t Walter Skinner, a former secretary of the American Friends 
•n vice Committee, participated in the raid a few days before he 
r. scheduled to be sentenced for refusing induction. “We destroy 
Fill records,” so read the statement of the “Pasadena Three,” as 
dir group called itself, “because we wish to make a statement 
Inn and precise, to the best of our abilities, that we shall 
milinue to carry on non-violent resistance to this government . . . 
Wr urge others to responsible action.” 

A I seven the following morning, three young men, Michael 
Miansome, eighteen, Leslie Bayless, twenty-two, and his seventeen- 
v hi -old brother John Bayless, entered the Selective Service Office 
nl Silver Spring, Maryland, and mutilated part of its records with a 
mixed medium of black paint and blood. “We accuse you, the 
\merican government,” the Silver Spring Three’s statement read, 
of mass murder in Vietnam, of economic oppression in under- 
developed nations as well as in our own cities, of the creation of a 
III e-style based on the priority of property over lives . . . .” Leslie 
llayless, like his Pasadena colleague, was about to be sentenced to 
live years in prison for refusing induction. The Bayless boys’ 
In I her, a Pentagon official, was unavailable for comment. 

I ; ive days later, at five a.m. on May 27, thirteen men and two 
women entered a draft board in Chicago’s South Side, grabbed an 
eslimated 40,000 draft records out of the filing cabinets, 
niid celebrated Pentecost by burning them in a nearby alley. The 
group included two priests— a Carmelite monk and a curate from 
hither Groppi’s Milwaukee parish; a staff member of the American 
I riends Service Committee’s Chicago office; a twenty-three-year- 
old girl truckdriver; and two men, Charles Muse and John Phillips, 
who are the seasonal heroes of the Ultra- Resistance for their sheer 
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persistence in choosing to live in jail. 

Twenty-year-old Charles Muse left Allenwood Prison l.r.i 
December and had been discharged from parole supervision onl\ 
eighteen hours before he took part in the Chicago Fifteen’s dull 
board raid in May. “I feel guilty about having it so good,” he (old 
a friend a few days before the action. “It’s not really so different 
out here from in there.” As for twenty-two-year-old John Phillip 
he had refused to leave jail when his term was up. He had been 
rolled out of Allenwood in a wheelchair, and had gone home i<» 
Boston to found an organization named the Prisoners’ Informal n>n 
and Support Service, called PISS for short. Its mottos are “Void 
where Prohibited,” and “Words are Shit.” In John Phillips’s style 
the draft board witnesses have recaptured some of the scatologu.il 
splendor of their origins. 

The insouciance of Phillips and Muse are, at the monieni 
characteristic of the communities of witness. The Chicago Fifteen 
loot— 40,000 draft files— was the biggest to date. Yet the group 
had had only two briefing sessions before their foray. “We broughi 
them out in pillow cases, in potato sacks,” Margaret Katroscik ol 
the Fifteen describes it, “in shopping bags, in duffle bags, oh, ii 
was gorgeous.” 

Another member of the Fifteen, Charles Fullencampf of Mil 
waukee, who had been reclassified six times in six months by hr. 
draft board, says that the process of going through C.O. appln .i 
tions was much more painful than his decision to join in (hr 
Chicago action. “We had drunk and celebrated the night be Ion 
most joyfully,” he reports. “We all slept in a pad a few flour, 
below the draft board. Everyone was so relaxed, I got up to go !<• 
the john a few hours before the action was scheduled to go and I 
heard most of the guys snoring, fast asleep.” 

The attitudes of this new vintage of raiders are more cynie.il 
than those of the witness movement’s pioneers. As the Ulh.i 
Resistance grows younger and more secular, it expresses increasing 
frustrations with the narrowness of its audience. However brill ion i 
the trials of the Catonsville Nine and the Milwaukee Twelve, the\ 
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billed to produce the forum which the protesters had hoped to 
obtain. The trials seem like chamber music played to the intimate 
iiudicnce of the peace community. The acts themselves are felt to 
hr symbolic and not political enough. There is a growing anguish 
itmnng the young about the obscurity of the witness they will 
ol ler. 

Ihe leaders of their movement, the older, more established and 
more eloquent men like the Berrigans, O’Leary, Forest, will 
t onlinue to expound their mystique of protest in the religious and 
I oft press. But the jail terms of the Chicago Fifteen, the Pasadena 
I luce, the Silver Spring Three will have little educational impact. 
Who ever hears about the Boston Two, Suzi Williams and Frank 
It* inf a? They were denied bail at their first arraignment, and have 
.ilieady been in jail for over a year. It is with people like them in 
mind that the Ultra-Resistance is starting to question its basic 
piemise of witnessing in jail. It is debating whether the “stand- 
.iiound” actions for which they will surely be arrested are really 
puTerable to the more destructive possibilities of anonymous 
hit and-run sabotage. “Is it going to be a stand-around or a 
Ini -and-run?” is the new stock question. 

In July a group of five women calling themselves Women 
Against Daddy Warbucks carried out what seemed to be a 
tombination of the two styles of action— a hit-and-run at the 
mitral draft board in Manhattan followed a day later by a playful 
timd-around in Rockefeller Center Plaza. In August the tactics 
became more elaborate. Draft boards were ransacked during the 
night, first in the Bronx (where 75,000 files were upset) and then 
in Queens, where a note was left saying that those responsible 
would soon identify themselves. A week later, on August 21, eight 
pmlesters, two of them Jesuits, called a press conference at the 
< iverseas Press Club and introduced themselves as the New York 
I i ght who had made the raids to “underscore the horror of the 
military system that drafts Americans that kill and die.” 

Members of the New York Eight also delivered manila envel- 
opes filled with mutilated draft records to the chairmen of the 
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boards of W. R. Grace and Company, Anaconda, I.T.T .md 
Standard Oil of New Jersey to “regale them with complicity, ,i * 
friend of the group put it. The corporations sent the drill! hi 
back to federal authorities with extraordinary speed. The N. 
York Eight stressed the fact that six of them are Irish-Amcm .m 
In fact, the Ultra-Resistance, since the Berrigans’ early woik, lu 
been predominantly Irish and had a streak of the I.R.A. in Hu 
viscerality of its emotions and its tactics. “We liken the situation 
in this country to that of Northern Ireland,” the New York I ij-hi 
said in their press statement, “where civil rights are not respa i- i 
and where violence is considered an alternative to respect lot 
human rights.” The group had a three-hour meeting with Benia 
dette Devlin on the second day after her arrival in New York '.*• 
far none of the Eight has been prosecuted; whether they are < n 
not, it seems likely that their way of doing things will recur often 
during the coming months. 

However, many young purists still hold out for the origin. «! 
pristine stand-around. “There is no point to running,” John 
Phillips writes in his PISS newsletter. “Repression is certain, il 
depersonalized, repression will be general .... We are demy 1 1 ml n 
gizers, in running we maintain the myths .... Do your thing I mi 
run means not doing your thing, unless your thing is run 
ning ” 

If, as others predict, the hard core of the Movement move 
away from the moral violence of witness actions to the physu.il 
violence of sabotage, it will retard the violence of the government 
but it will not expose it so well. Its concern for destroying 
property without harming persons— so far highly solicitous— will h. 
harder to control. It will lose its moral force and its dimension ol 
hope. The witness movement has been in the highest tradition ol 
civil disobedience, which is based on the hope that the system can 
be changed through non-violent means, and which considers jail a 
a necessary measure to prove a moral point. 

Actions such as those of the Milwaukee Fourteen have been a 
witness to hope. The hit-and-run actions will be a witness lu 
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i hin And whatever token moves are taken by the Nixon 
Immisl ration to deescalate the Vietnam fighting, the most 

• ..ililr loll taken on this country by this insane war is precisely 
u*? hiss of hope, the sense that not only legal means but also tjie 

of non-violent civil disobedience have been tried and left 

* -mug in reforming various areas of injustice. 

f . nislcrs feel that the legal system is much at fault. The courts’ 
v.lu i .1 hie unwillingness to let themselves be used as forums for 
^ airing of anti-war views, the judges’ natural reluctance to inject 
of political morality into their charges to juries, the selected 

• i v;i I ism of the jurying classes, have helped to inject a mood 
! hopelessness into the most utopian faction of the Movement. 
H yi hi decide that the only issue in this courtroom is whether we 

tided to take and burn draft records,” James Forest had told 
jmy in his closing statement, “you will make non-violence less 
* tdy and more difficult than ever.” 

federal trial of the Milwaukee Twelve which began on 
■ Mi h, (free days after the State sentencing, was brief, abortive, 
i totally unexpected in its results. The charges were destroying 
Moment property and interfering with the working of the 
t’.iive Service System. After a tedious voir-dire of two and a 
days in which he cross-examined 141 prospective jurors— 

• illy hostile to the defendants-Federal District Judge Myron 
•t don dismissed the government charges against the Twelve on 
•mills that “prejudicial pre-trial publicity” caused by modern 
media had made a fair trial impossible. The decision was said 
have no precedent. Other court rulings involving news coverage 

• nminal cases, such as the Sam Sheppard case, had never 
nhed in dismissal of charges, but in reversal of conviction 

« i -wed by retrial. The Federal Court’s decision— favorable though 
■ emed on the surface-had ominous implications for the twelve 
flic government immediately filed an appeal. If the twelve 
hied and convicted in a Federal Court in six or eight months, 
I hey are apt to be, there will be virtually no chance of their 
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Federal sentences being served concurrently with theii Si«* 
sentences, as has been usual in civil disobedience cases. Iu.l 
G ordon’s ruling is predicted to add six or eight months to lh*. 
stay in jail. 

The fate of the Milwaukee Twelve seems to haua bcn-i. 
enmeshed in local Wisconsin politics. Judge Gordon, ;i «!• 
Harvard Law School graduate who would have run a much I iph t 
trial than Judge Larson, has been fighting a political vended. i v 
the Milwaukee press for several years. He is known to be a c I" « 
friend of the city’s mayor, Henry Maier, who had been iir.ii 
mental in getting him appointed to the Federal bench. When il 
liberal Milwaukee Journal in 1967 criticized the Mayor’s stand • 
civil rights as being timid, Judge Gordon backed the mayoi M 
accused the Journal of running a monopoly press, and • 
attacked in turn by the paper. By dismissing charges againsl il 
war protesters on the grounds that the local press had made a I 
trial impossible, Judge Gordon may have turned conscrv.il r 
elements in the city against his acknowledged enemy. By mi. i 
vendettas are the lengths of men’s jail terms frequently dictated 

On the afternoon after the last day cf the government trial, H- 
wives of James Forest, Doug Marvy, and Robert Graf drov< i 
Waupun State Penitentiary, an hour north of Milwaukee, to mal 
their first visits to their husbands. “We drove through mile 
Wisconsin farmland,” Linda Forest told me, “and arrived ai 
place which looked very much like Maria Lach, very monastic 
wall some fifteen feet high, four blocks long, broken up I 
wrought iron arches. When they see you coming there’s a I n 
humming and snapping sound coming from a watch tower, wlm > 
issues a loud report when the gate swings open. You walk to il. 
guard house across a large stretch of grass— there’s a lot of y,\.\ 
everywhere. We were cordially received by the guards, who I « >• .i 
us to the sergeant. Everybody was polite to us, they kept say i"! 
‘M’am, M’am.’ 

“The sergeant accompanied us through what looked like a se n 
of cloisters, one building enclosed inside the other, past the chap- 
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Insure, the gymnasium enclosure, past a first set of dorms, 
h it* always walking on very soft grass. Prisoners were hanging 
.1 oi windows, some windows had boxes of geraniums on them. 

■ made the V sign at them and they flashed it back. The 

• r.mt ushered us into a very neat building, the architecture was 

• v c lean, very modern. The guard on duty there was a Robert 
*mmg type with a pipe in his hand, extra friendly. ‘Linda,’ he 
,i*l . ‘you have two hours of visiting time a month, you can have 
i * m both at once if you want.’ Finally he ushered us into the 

» pi ion room, it was like a seminary, or a university. There were 

• I ol century plants around, smart brown curtains, Danish-type 
Mimlmn chairs scattered around modern coffee tables. On each 

•lice (able there was a plastic-coated slip of paper which said the 
^•Mowing: 

We have made a conscientious effort to create as much of 
a living room atmosphere as possible for you and your 
iclnlives. We hope that you won’t embarrass us by extreme 
displays of any sort. Visitors are allowed to embrace and kiss 
piisoners before and after each visit. 

Inn looked very well. He looked about nineteen years old 

■ 1 1 li his head clean-shaven, and without his mustache. He says the 
•ml is very good, cafeteria-style, they are forced to eat everything 
mi (heir plate. For the first few days he’s not allowed any books 
-u cpl his Bible and his breviary. He’s been saying his breviary 

• iy hour, he’s been saying his hours. We sat and talked about 
■m marriage and about how we would grow through this, how it 
.night be the best thing for our marriage. When I hugged Jim he 
i nr! led so good, a smell of clean plain soap and of fresh clean 
•urn, he smelled like a nun, or like a child when you put him to 
IhmI " 

September 25, 1969 
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Shortly after this article appeared in The New York Review 
received the following letter from Frank Femia of the "Host. 
Two” group. I i . 

Dear Francine, 

After reading your article concerning the “Ultra-Resistance” I v 
caught at a crossroads, wanting very much to explain Su/i's 
my actions and at the same time wanting to remain aloof from im- 
press .... 

What seems to me to have happened is the draft file destine h- 
has become sanctified by the movement. Most of the people 1 
spoke to after the raid on Local Board #30 seemed to think ili.n 
yes, it’s a beautiful thing to do, but we’ll watch in awe .m 
mystery while you perform the liturgical rites of purification. M< 
people seem to think that this act is something to be done by H 
hierarchy. What Suzi and I tried to do was to say, Look we 
just ordinary people— just like you and the person next to you W* 
have taken an action that we feel should be taken by more poop!- 
Suzi, the attractive daughter of a university professor, has been 
the movement for years. She has kept the east coast movemeni • 
the edge of its seat as she courageously witnessed for peace .n 
freedom in her fasts and acts of civil disobedience. But above > 
Suzi is not a movement heroine— she is a human being, the same 
all of us. 

I am afraid that I came to be active in the movement only ;ili 
some encouragement from my local board. They had been so lui 
as to classify me 1-0 and then, much to my surprise, a few moiiH 
later, after 1 had begun work at Friends Hospital in Philadelphia 
they revoked my 1-0 and classified me I-A. Working with n 
Quakers did something to my way of thought. I realized llui 
could not possibly in good conscience appeal the decision ol it 
draft board but must cease all cooperation with the board II 
eventually led to my refusal of induction. But one thought lh 
kept being persistent, especially after the actions of the Ball ini" 
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! .uni the Catonsville 9, was, if I’m going to go to prison, why not 
» I or something good. I mean, many of us who call ourselves 
t ’ " ilists live in our ivory towers spouting words like “witness” and 
•noiality” as if we were judges and gods of the world. Many 
«. dists have taken the attitude that they have risen above such 
>.ih mi squabbles as political effectiveness, etc. I do not mean to 
-•!« away the thought of morality or witness. But I do wish to 

• mss it even more by bringing another aspect to the picture— 
i hr liveness. Why not combine morality, philosophy, and politics? 

I he more I thought of it, the more it seemed the right and 
i-Miper thing to do. So we decided one night that the next 

• lining we would restore to the young men of Local Board #30 

• in' freedom which Selective Service had taken away from them. 

1 hie of the things we essentially said was, Young men, if you feel 

• lull you must enter this war— the choice is yours. If you feel that 

• hr war is wrong, then do something about it. We tried as best we 

•iihl to give them back the moral choice of killing or not killing. 
Mnlh of us feel, and I’m sure many agree with us, that killing 

• Mneone is an intensely personal act and cannot be relegated by 
Military or paramilitary organizations. Some people have said that 
•ni act was a violent one. It is precisely because we are pacifist 

• hat we destroyed those files. We consider what we have done to 
i"’ in the nonviolent tradition of civil disobedience and creative 

mh la I ism. The same spirit of creative vandalism that prompted the 
Huston Tea Party .... 

We, especially here in America, tend too much to put people in 
1 1 (Rories. People are priests, lawyers, doctors, hippies, straights, 
I lists, C.O.’s, etc. What we must do is to realize that all men are 
•"i man beings, and that we must relate to people as human beings. 
. prison life helps me see more than ever the real oppression that 
upon the people. Whenever we want to, movement people can 
ni their hair, shave and go back to the “straight” world. Not so 
i lh the people here. Their world is real no matter where they 
There is no “straight world” for them to retreat into. They 
ivr been born into poverty and most likely, poverty will be their 
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lot in life. So in a sense, the others here are much more polilu 
prisoners than we are. The reasons are apparent. 

So please forgive me for not having the Thomist precisencs 
Reverend Doctor Father Mullaney, or the scholasticism of Brolli* 
Basil, what we want to say has not yet been put in texts. It is n 
cold and does not follow any set pattern. It is merely (merely '» 
the story told over and over again. The story that love is wlm 
it’s at. I’m afraid that this letter has sounded much too serioir I 
did not intend that. Love and joy and peace and all good things ■ 
what the revolution is about. S.D.S. rhetoric is irrelevant. I’m n- 
interested in closing down universities. I’m much more interest i 
in closing down Selective Service. I distrust student militant - 
Romantic revolutionary rhetoric is what most spout but when ili> 
time comes for putting up or shutting up, most S.D.S. kids (yr 
kids) shut up. Too many groups are caught up in just bcim 
groups. The time is here for simple things like brotherhood, lov< 
peace, joy, babies, men and women, clouds, rain, grass (boih 
kinds), happiness, understanding, compassion, and truth. I’m imi 
interested in dialectical materialism, I am interested in people ;m<l 
living. Love is the only reality. 


Frank (Femia 17835-Ahi 

P.S. After reading this over it has occurred to me that I have given 
some of the motives for our actions, but have omitted ;m\ 
description of the actions themselves. On the following pages is > 
description of what happened on the night of June 3, 1968 ami 
the morning of June 4, 1968. And the subsequent happenings! 

After a discussion on the destruction of property, Suzi and I 
decided that on the following morning, June 4, 1968, we would 
enter Local Board #30, in the Customs House, in Boston, M r 
and pour black paint over their files. This is what happened. YV. 
left the house where we were staying and bought two quarts «>i 
black paint at the first hardware store we came across. We tool- 
the subway. I remember being terribly nervous, and as scared as .■ 
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hvr year old on the first day of school. (It seems to me now that 
I learned so very much on that day.) We sat in Post Office Square 
mid opened the paint cans, but leaving the partially opened cans in 
Mm brown paper bags we were carrying. (In prison, brown paper 
i. have a somewhat poor rating among prisoners.) We entered 
Hie Customs House and were approached by a man who asked 
wbnt we wanted. We told him that we were looking for Local 
hoard #30 and he pointed to the elevators and said it was on the 
leventh floor. After stepping off the elevators we walked into the 
office itself, recognized the I-A files, opened the drawers and 
Huilcd pouring in the paint. There were two clerks in the office at 
ihr lime and one stood up and asked us what we were doing. With 
my mind racing in a million different directions at the same time, 

I found it impossible to answer. Suzi continued to pour the paint. 

We then discovered that a more thorough job would be done if 
we smeared it with our hands. (It, being the paint.) At this point 
both clerks left the office. With our work completed, we felt (or 
more appropriately I should say I felt, as I’ve never asked Suzi 
how she felt during that time) holy and at the same time I felt a 
lunge sensation of joy. The superintendent of the building 
informed us that we were in a federal building and that we had 
niiiile quite a mess. He then ordered us to leave. We were 
dumbfounded. We had expected an immediate arrest. He then 
tailored us again to leave. (I thought I had misunderstood the first 
older!) We started toward the door of the office when he ordered 
hi, to stop (“Ah! The arrest!”). “Leave the paint cans here.” We 
jiliiocd the paint cans on the file cabinets. “Now leave.” We again 
lulled towards the door. “Wait a minute” (Is this the bust? ). We 
Hopped. The superintendent then assigned one of the men with 
him I lie job of seeing that we got out of the building. That man 
.oiled us onto the elevator, and out the door. (Walking ahead of 
lor a brief moment to open the door for us.) 

I wo weeks later 1 was arrested for refusing induction. I was 
.iu ulcerated in the District of Columbia Detention Center. I fasted 
hum food and water for five days and was subsequently released 
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on bail. The months of June and July were spent in conn 
appearances for refusing induction. On August 12, 1968 I w . 
convicted of refusing to report for induction. Sentencing was • 
for September 9, 1968. I asked for and was given permission i« 
visit my father in Philadelphia. (My local board being in W V.i 
my trial was held in Huntington, W. Va. The reason I was kepi m 
the D.C. Detention Center was that I was arrested at the Supicni* 
Court during a female draft card burning.) While in Philadelphia i 
learned that the Farm (the headquarters of the New England 
Committee for Non-Violent Action, at Voluntown, Conn.) had 
been attacked by the Minutemen. Having lived at the farm lm 
most of my active movement days, I responded by leavm 
Philadelphia and journeying to the farm. While I was there Su/i 
also arrived, as she also has close ties with the farm, at one tinu 
being secretary for the organization. While we were there wi 
learned that we were to appear before Judge Garrity in Boston Ini 
arraignment on the charges of 

1) destruction and depredation of government property no I 

in excess of $100. 

2) destruction of public records. 

3) interfering with Selective Service and conspiracy to do so. 

We wrote to the US Attorney and explained to him that w< 
were both pacifists and could not in good conscience attend ih< 
arraignment, because that would be cooperating with a coercive 
and therefore inherently violent institution. We refused to show 
Meanwhile September 9, 1968 is upon us. 1 returned to Wr.i 
Virginia to be sentenced for refusing to report for induction. I had 
pled guilty, with the philosophy that, yes, I had refused induction 
and that was one of the truly beautiful things I had ever done m 
my life. Judge Sidney L. Christie, of the Southern District of Wi i 
Virginia, Huntington, West Virginia remanded me to the custod\ 
of the Attorney General for the next four years. (My one though i 
at the time: “I guess that means Fve been sentenced to 16m 
years!”) I couldn’t help myself, but started laughing in the conn 
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room. I was quickly whisked away to the Cabell County Jail. 

A week later 1 find myself on my way to Boston. Suzi refused 
to plead and a plea of not guilty was entered for her. I pled guilty 
to the first two charges and not guilty to the third because of the 
phrase, “by force and otherwise.” That seemed to hint of violence. 

I he third charge was dropped against both of us. After a month 
of court appearances and trial, we were sentenced on October 14, 
1968. Suzi was sentenced under the Youth Corrections Act (0-6 
years; eligible for parole at any time, but the sentence was later 
reduced to one year), and I was sentenced to one year to be 
served on and after the completion of my present sentence of four 
years .... Suzi was sent to the Women’s Federal Reformatory and 
I was eventually taken to the Federal Reformatory at Petersburg, 
Va. (Suzi’s present place of dwelling is W.F.R., Alderson, West 
Virginia.) I was transferred to the Federal Youth Center, here in 
Ashland, Kentucky after causing a stir, along with three other 
C.O.’s because of discrimination against Selective Service violators 
at Petersburg. 

Suzi will be out November 23, 1969 (a little longer than a year, 
but then again she escaped and was given a six month consecutive 
sentence after she was re-arrested), and I go up for parole in April 
of 1970. 

Life is good to both of us. We live. We love. We wish life and 
love for you. 

F. 

November 20, 1969 
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The following letter of comment on Mrs. Gray’s article by 
Professor Fried , formerly Special Legal Consultant to the US War 
Crimes Tribunals, Nuremberg, was published in The New York 
Review of October 9, 1969: 


To the Editors: 

Some of my testimony at the trial of the “Milwaukee Fourteen’ 
was garbled in the court transcript. Hence the quotation in 
Francine du Plessix Gray’s article could convey the erroneous 
impression that the Nuremberg International Tribunal left it to the 
individual to obey international law, or to obey rules of his 
Government that violate international law. This was not my 
testimony. 

The Tribunal’s famous “moral choice” doctrine is that an 
individual who was ordered to commit an international wrong will 
be internationally responsible for obeying the order if a “moral 
choice” not to obey it existed for him— that is, if by the rules of 
morality he had a realistic choice. The gist of my testimony was 
The International Tribunal at Nuremberg, at which the United 
States was represented as Prosecutor and on the Bench, stated thal 
it is the moral choice of the individual that counts. Obedience to 
the higher, the world order, is more important. He should feci 
that, and always endeavor not to violate it. If such moral choice is 
in fact not possible for him, he will not be personally punishable 
for violating the international rule. But if he feels that he musl 
make the choice even at personal risk, then he has to make the 
moral choice and do the things he considers morally proper. Thai 
is the great ethical and moral message of Nuremberg. 

For the benefit of readers, I quote pertinent passages from the 
Judgment: 

... the very essence of the [Nuremberg] Charter is that 

individuals have international duties which transcend the 
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national obligations of obedience imposed by the individual 
state. He who violates the laws of war cannot obtain 
immunity while acting in pursuance to the authority of the 
state if the state in authorizing action moves outside its 
competence under international law .... The true test ... is 
not the existence of the order, but whether moral choice 
was in fact possible. 

(Trial of the Major War Criminals... Nuremberg, 1945/6. 
Vol. I, pp. 223/4.) 

John H. E. Fried 

Professor of Political Science, 

Lehman College and Graduate Faculty 
i ity University of New York 
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A conspiracy is a partnership in criminal purposes. 

-JUSTICE HOLMES 

The modern crime of conspiracy is so vague that it 
almost defies definition. 

-JUSTICE JACKSON 

For every conspiracy is by its very nature secret; a case 
can hardly be supposed where men concert together 
for crime and advertise their purpose to the world. 

-JUSTICE HARLAN 

Of the Boston Five, Marcus Raskin was acquitted by the jury. 
Benjamin Spock and Michael Ferber were ordered acquitted by the 
court that reviewed their convictions. William Sloane Coffin and 
Mitchell Goodman had their convictions reversed and will have to 
submit to a second trial on their conspiracy indictment, unless the 
Government decides to drop its case against them. As the case 
sputters out, the prediction of the editorial writers, summarized 
with justifiable derision by Miss Mitford,* also sputters out: 

[The case] would provide ... the forum for a court chal- 
lenge to the legality of the Vietnam war and hence define 
the permissible limits of dissent guaranteed under the First 
Amendment, [p. 5] 

Had Miss Mitford waited for a few months she might have been 
equally derisive about the note which opens the book: 

*This article was published as a review of The Trial of Dr. Spock 
by Jessica Mitford, Knopf, 272 pp., $5.95, 1969. 
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As this book goes to press, the four defendants found guilty 
(Spock, Coffin, Ferber, and Goodman) are at liberty on their 
own recognizance pending the outcome of their appeal, 
which was argued in the United States Court of Appeals for 
the First Circuit in January 1969. 

The likelihood is that no matter what the decision of the 
First Circuit Court, there will be further appeals and the fate 
of the defendants will eventually be decided by the United 
States Supreme Court. 

We now know better: the Supreme Court will never review the 
convictions of the four defendants. The Solicitor General’s time to 
file a petition for review of the Court of Appeals’ decision has 
now expired. The attorneys for Messrs. Coffin and Goodman have 
announced that they will not seek review. One can only guess the 
reasons that have motivated both sides to settle for a “Mexican 
standoff.” Whatever they may be, they are surely linked to the 
unsatisfactory (to both sides) decision of the US Court of Appeals 
for the First Circuit. 

It is too bad that Miss Mitford did not finish the story which 
she began so well: this story, as she makes clear, turns on the 
Government’s decision to use the weapon of a conspiracy indict- 
ment. This “scatter gun to bring down the defendant |s] this 
“elastic, sprawling and pervasive offense,” 1 is the binding theme of 
Miss Mitford’s admirable narrative of the trial of the Boston Five. 

Part I of the book is a sprightly series of characterizations of 
I lie five defendants and of their varied roles as opponents of the 
Vietnam war, which led to their troubles with the Government. 
I he indictment charged the five defendants with having conspired 
with one another to counsel, aid, and abet violations of the 
Selective Service law and to hinder administration of the draft. It 
cited a number of overt acts committed in furtherance of the 
conspiracy, including the publication in August, 1967, of “A Call 
lo Resist Illegitimate Authority,” a press conference at the New 

1 The characterization is Justice Jackson’s in Krulewitch v. U.S . , 
U6 U.S. 440 (1949). 
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York Hilton Hotel, speeches at the Arlington Street Church by 
Ferber and Coffin, the episode at the Justice Department in which 
the conspirators (except for Ferber) and others abandoned a 
briefcase containing draft cards collected at various demonstra 
tions. 

How did these five wind up as accused conspirators? They 
hardly knew each other. Dr. Spock and Mr. Coffin had met 
glancingly on speakers’ platforms, Michael Ferber had once 
exchanged a few words with Coffin in a church but had 
never spoken to any of the others. Four of them (Spock, 
Coffin, Raskin, and Goodman) had some months before 
participated in an eleven-man delegation to the Department 
of Justice; but in their busy lives this brief encounter hardly 
constituted acquaintance. When for the first time all five met 
together— after the indictment, in attorney Leonard Boudin’s 
living room, to discuss their common plight— Boudin says the 
first thing he felt he could do for these conspirators was to 
introduce them to each other, [p. 5] 

Why these five, and not others? As Miss Mitford makes clear, 
the road to the dock might just as easily have been traversed by 
Noam Chomsky, prime mover in framing the “Call” (to say nothing 
of its several hundred signers), as well as by Paul Goodman, 
Ashley Montagu, and Robert Lowell, who also took part in the 
press conference, or by Seymour Melman, R. W. B. Lewis, or 
Arthur Waskow, who took part in the confrontation at the Justice 
Department, where, as we shall see, Waskow was irretrievably 
confused with Raskin by the Government’s witnesses. This confu- 
sion underscores the arbitrariness of indicting these particular 
defendants. 

Part II is the core of the book. It begins with a reconstruction 
of how the Justice Department came to initiate prosecution. Miss 
Mitford’s account seems to be based largely if not entirely on an 
interview with John Van de Kamp, head of a special unit of the 
Justice Department formed to speed up investigations and prosecu- 
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lions of violations of the draft laws, with “special attention to 
violations of the ‘counsel, aid or abeL provisions ana the ‘obstruc- 
lion of recruiting’ provisions.” Mr. Van de Kamp (who later ran 
unsuccessfully as a Democratic candidate in a Congressional elec- 
lion against Barry Goldwater, Jr. in— where else?— Los Angeles) was 
immediately responsible for framing the indictment. 

Why weren’t these defendants or others indicted for the 
offenses of “counseling, aiding, and abetting” resistance to the 
draft, rather than for “conspiracy”? Miss Mitford gives an admir- 
ably clear answer to the question: 

Had the government charged the defendants with “coun- 
seling, aiding, and abetting,” there could have been a fighting 
chance of the confrontation sought by the defendants on the 
issue of the legality of the war and hence of the draft law. 
Instead, the government reached for the shabbiest weapon in 
the prosecutor’s arsenal: the conspiracy charge. 

Why is conspiracy “the shabbiest weapon in the prosecutor’s 
arsenal”? To begin with, it is what is referred to as an “inchoate 
crime.” It does not require proof that anyone did anything illegal, 
hut only that he intended to commit a crime, or, as the cliche has 
it, that he “agreed” to commit a crime. No proof that anything 
illegal happened is required. No proof is required that the defend- 
ants actually helped anyone to evade the draft. If Spock, Coffin, 
vt al. had met and signed a contract agreeing to “counsel, aid, and 
abet” draft registrants not to perform their obligations they would 
indeed have been guilty of conspiracy and there would have been 
no real free speech issue in the case. For this meeting and signing, 
which of course did not take place, the Government merely tried 
to establish the metaphor of agreement. The proof of agreement 
is, as it was in this case, entirely a matter of inference from what 
the defendants individually said and did to encourage resistance to 
i he draft. 

Another so-called “inchoate crime” is “attempt.” Did any of 
Ihcse defendants attempt to aid and abet draft resistance? Prob- 
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ably not, for the reason that what each defendant separately did 
did not come close enough to the completed offense. The “overt 
acts” required to prove conspiracy are much less close to commis- 
sion of the completed offense than are the overt acts required to 
prove attempt. As Justice Holmes once put it: 

. . . [C] ombination, intention, and overt act may all be 
present without amounting to a criminal attempt— as if all 
that were done should be an agreement to murder a man 
fifty miles away and the purchase of a pistol for the 
purpose. There must be dangerous proximity to success. But 
when that exists the overt act is the essence of the offence. 

On the other hand, the essence of the conspiracy is being 
combined for an unlawful purpose— and if an overt act is 
required, it does not matter how remote the act may be 
from accomplishing the purpose, if done to effect it; that is, 

1 suppose, in furtherance of it in any degree. [Hyde v. U.S . , 
225 U.S. 347, 387-388 (1912)] 

In short, what would not be an “attempt” by one person can be 
converted into the crime of conspiracy if two or more people can 
be proved to have metaphorically agreed. 

The “crime” of conspiracy is well-suited to being used as a 
device for preventive detention. As I have argued elsewhere, 
“preventive detention can be accomplished if the definition of the 
crime is sufficiently vague and elastic.” 2 Not only is the definition 
of the crime vague and elastic, but the procedural rules governing 
conspiracy trials lend themselves to outrageous limits on freedom 
of speech, and to the 1984-like situation of thought control 
through preventive detention. 

The overt acts cited in a conspiracy indictment can be in 
themselves entirely innocent. Evidence is admissible against all 
conspirators on the basis of an assumption that they conspired. 
The government is supposed to prove the existence of a conspiracy 
and then to link its alleged members to it. But the very same 

2 The Limits of the Criminal Sanction , 97-102 (1968). 
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nlcMice that proves the conspiracy is used to link the people to 

• I lie jury is supposed to perform the feat of holding these 

* l»«vls of proof separate in its minds. No iury can possibly 
pirate the evidence of the existence of conspiracy from evidence 

Muii individuals were connected with the conspiracy. 

f urther to confound the jury, each alleged conspirator can be 
M liable for the statements and actions of the other conspirators 
lirther or not he was aware of what they said and did. This 
t.illcd “co-conspirators exception” flies in the face of normal 
Miks excluding hearsay evidence. Finally, the ordinary protection 
*i I he Constitution does not apply to the place of trial. As Miss 
Mil lord says: 

Ordinarily, under the Sixth Amendment, an accused has the 
tight to be tried in the state and district where the crime 
was committed. But in a conspiracy case the prosecutor can 
choose the place for the trial from among any of the 
districts where he has alleged that “overt acts” occurred. 

The core of the Government’s case against Dr. Spock and 
the others was events that took place in New York and 
Washington: the October 2 press conference, the demonstra- 
tion at the Department of Justice, the distribution of “A 
Call to Resist Illegitimate Authority.” Yet the government 
found it expedient (for reasons that also became clear during 
(he trial) to try the case in Boston, site of but one of the 
overt acts, the service in the Arlington Street Church in 
which only Coffin and Ferber had taken any part. [p. 66] 

flic protection of the Sixth Amendment, relating to the place 
•l Irial, is thus removed in conspiracy cases. The Supreme Court, 
nli Justice Holmes dissenting, held in Hyde v. United States 
i |M| 2) that the defendants could be dragged all the way across the 
•mi try from California and made to stand trial in the District of 
1 -ilmnbia, although only a trivial overt act was alleged to have 
M en committed by one co-conspirator there, while the conspiracy 
i hatched and essentially all of the activity in furtherance of it 
ink place in California, where the defendants lived. 
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Boston was probably the last place on earth where the Spo. i 
defendants either wanted to be tried or should rationally li.m 
been tried. New York, Washington, and even New Haven wouM 
have been more logical sites and in each the defendants peril. ip 
would have been tried before a more nearly impartial jury. I In 
Government was free to choose the place of trial, and Boston v 
presumably thought a tactically shrewd choice. In the long im. 
the Government may have outfoxed itself, since in Boston Hi* 
had to contend not merely with the “right” judge and the “rigid 
jury but also, as it turned out, with the “wrong” appellate com t 

Yet this one example, of the place of trial, serves to show iln 
accumulated pressure of the law of conspiracy at the Govern 
ment’s disposal. How did this body of law develop, and why li;r 
become what has been called “the prosecutor’s darling”? 

Conspiracy is an ancient crime whose origins are shrouded n 
English history. Yet it is generally agreed that it got a substanli.ii 
shot in the arm from the infamous institution, Star Cham bn 
during the seventeenth century. In the Poulterers' Case (161 1 ) tin 
court of the Star Chamber held that it was no defense to a cli.n 
of conspiracy that a conspiracy did not have harmful con 
quences. From that holding developed the modern crime 
conspiracy as an inchoate offense. 

Perhaps the most important use made of the offense early in n 
development, both in England and in this country, was as a nir.m 
of attacking the efforts of workingmen to combine into union 
and to try to bargain collectively with their employers. Su . 1 
famous decisions as the Case of the Journeymen Taylors 
Cambridge (1721), the Case of the Boot and Shoemakers 
Philadelphia (1806), and the Case of the Journeymen Cordwainn 
of New York (1811), represented the law in this country until lb 
Congress legitimated collective bargaining during the New Dc.il 
The main doctrinal interest of these decisions lay in their assciin 
that the law of conspiracy could be used in effect to create jon 
crimes even though no statute made the conduct criminal. 

The law of conspiracy did not reach its full currency until il> 
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Jwrntieth century. It became largely the domain of the federal 
i»»vmiment, where it was given the substantial advantage of the 
•Mine or place of trial provisions in the Hyde case, previously 
In red to. The conspiracy offense came to have three principal 

MIPS! 

( I ) It was extensively employed in antitrust cases. Many of the 
i ! i uordinary procedural rules I have mentioned were developed or 
•iirnsively used in order to prove conspiracy among companies to 
mtrol the market where direct evidence that they had agreed to 
In so was hard to obtain. This has been particularly true of cases 
'•vulving price fixing or refusals to deal in a market of few sellers 
mligopolists), where a price increase or unilateral refusal to deal 
t'v one businessman tends to evoke a similar response by the 
•Huts, often without any evidence of agreement. The development 
■I the criminal side of antitrust law, notoriously the doctrine of 
t urit collusion” or “conscious parallelism,” had spillover effects 
into the rest of the criminal law. The history of criminal antitrust 
Uw still awaits its historian; yet its baleful effect is beyond belief. 
(.’) The offense has been extensively employed against organ- 

♦ *1 criminal activity, and it is here that most of its peculiar 
I'u trinal features have been developed. It has been used to 
1 ‘hiHccute “rings” of narcotics smugglers, violators of the Mann 
Ail, gamblers, tax evaders, and the like. In all of these prosecu- 

nns it has been helpful to the Government to be able to paint 
<Ih whole picture by presenting the facts of complicated trans- 
«■ lions involving large numbers of people. There have been 
•n .piracy prosecutions involving as many as ninety defendants, 
i* 1 1 prosecutions have facilitated the presentation of evidence 
■bile at the same time they tend to promote unfairness to 

• hvidual defendants, thanks to the propensity of juries to believe 
•imi, as Justice Jackson put it, “birds of a feather are flocked 

•jollier.” 

( i) The Government has depended as much as possible on that 
pi ivision of the general federal conspiracy statute prohibiting 
•nspiracy either “to commit any offense against the United States, 
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or to defraud the United States , or any agency thereof in <n 
manner or for any purpose [emphasis added] .” This provision In 
if anything, made conspiracy a phantom offense, crowding ««■•> 
what little remained of the overt act requirement, the standard 
fair trial, and the constitutional prohibitions against vagueness n 
double jeopardy. 3 Doctrines developed for this offense have spill* 
over into the general law of conspiracy. Not only has this oil r n ■ 
“outlived its usefulness” but the author of that conclusion likcwi 
questions “the desirability of including a general crime of consp'i 
acy in the federal code.” 4 

Still, these examples do not explain the use of conspiracy l< 
political offenses. The law had a brief currency for that purpo 
during World War I, notably in the Schenck case (1919), wlin- 
Holmes coined the famous “clear and present danger” tesi 
number of obscure cases about draft evasion were decided dm n • 
this period paying no attention to the effect on free speech of lit* 
conspiracy doctrine. Yet Schenck was only in form a conspiia* 
case and did not present in relation to conspiracy doctrine any • •» 
the vexing issues of the Spock case. Indeed, the very decision m 
which Holmes and Brandeis laid the basis for their expanded vi< 
of “clear and present danger,” Abrams (1919), Gitlow (1925), ai» 
Whitney (1927), were not conspiracy cases at all. 

It was not until the Smith Act cases that conspiracy bccam> 
central to political prosecution cases. Miss Mitford seems to ha\ • 
her history a bit confused. She says, “Conspiracy had a gi< < 
revival in the days of Senator Joseph McCarthy’s ascendant s 
referring to the prosecution of the eleven leaders of the Comnim 
ist Party in 1948, the famous Dennis case. Some readers w 1 1 
remember that Senator McCarthy did not come to promincn 
until June, 1950. While the Dennis convictions were affirnu ! 

3 This offense has been the subject of a definitive article by A 
Goldstein, Conspiracy to Defraud the United States , 68 Yale I .■ 
Journal 405 (1959). 

4 Goldstein, supra , at p. 462 and n. 179. 
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m»m%i of the second-string Communist leaders who had also been 
mIu led before anyone heard of the junior Senator from Wisconsin 
twiil I heir convictions reversed over the years after Dennis. The last 
Mint of those cases, Yates (1957), Scales , and Noto (1961), pretty 
m h ended the Smith Act’s usefulness to the government. Those 
mini’s did not deal with the relationship between conspiracy and 
her speech. 

Aside from the obscure cases previously referred to during 
Amid War I, which were decided before the Supreme Court began 
giving content to the free speech guaranty of the First Amend- 
ui iii, there was no judicial history of a direct confrontation 
Mwecn conspiracy and free speech before the Spock case, with 
iIm* exception only of Dennis , which was very far from involving 
Mu’ kind of free speech issues which Spock raised. 

One still wonders why the government chose to use the weapon 
•i conspiracy. The intervening development of free speech doc- 
niiu\ along with growing evidence of judicial hostility to the 
i.nwth of conspiracy, should have warned the Government that a 
Hutjor collision was in the offing. It was neither good law nor good 
•lilies to bring a conspiracy indictment, rather than an indict- 
>. ni for the underlying substantive offenses of aiding, abetting, 
‘Mil counseling draft resistance against a group of people who did 
i y thing in the open, whose respectability, aside from their 
i illlical heterodoxy (if heterodoxy it was), was beyond question, 
n.ilnical crimes, if crimes they were, should have caused the 

• •vTinment to be cautious, particularly when questions about the 
i'Ii! to freedom of dissent were as plainly in issue as they were 
m At this point, Miss Mitford fails us. 

In her, it is enough that the nastiness of the Government and 
piopcnsity to use whatever weapon it could lay its hands on to 
lire! this challenge to the Vietnam war are self-evident. But her 
finance that the federal monolith did what should have been 

* peeled of it does not convince me. She should have followed 

hail somewhat beyond Mr. Van de Kamp, other than simply 
•tic as she does an unnamed federal judge to the effect that 
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President Johnson must have been consulted about the Sp<" 
indictment. 

Short of quizzing the President, there were some in termed 1.1 
steps that any good reporter would have taken. It is impossible i 
believe that the Attorney General, Ramsey Clark, did not a u 1 1 1 » 
ize the prosecution. Ramsey Clark, who performed so honor;i! 
in office, must have been intimately involved in the decision i 
proceed with the case. What could have impelled this lx 
Attorney General of modern times to authorize a proseculi<< 
which he must have recognized as being not only distasteful bm . 
dubious legality? I don’t know the answer but it is too bad Hi 
Miss Mitford apparently made no effort to find out. 

It was, for example, common knowledge for some monlli 
among academic experts in criminal law that men at the higln 
level in the Justice Department were wrestling with the problem 
whether to prosecute people who were organizing and promo I m 
resistance to the draft, and if so on what grounds. The pressum 
one speculates, built up partly as a result of the wrangle betwr. . 
Ramsey Clark and General Hershey, to which Miss Mitford dun 
refer. Whether initiated by the White House or Congress, tin 
pressure was ultimately successful in forcing the Attorney Genu , 
to acquiesce in the decision to prosecute. But why, why did I., 
agree to the vicious expedient of a conspiracy prosecution? Tin i 
are those who presumably know and who, either when they wim 
their memoirs, or through the inevitable leaching process ■•! 
history, will tell what they know. 

I do not know the answer but I am tempted to guess. Giv. . 
the hypothesis that acquiescence in prosecuting promoters of dull 
resistance could not be resisted, one may surmise that men • 
well-versed in both the lore of conspiracy law and in the judin.i 
tradition of hostility to the use of conspiracy indictments (• 
political purposes might have reasoned something like this: rail., 
than try to make out a case of actual aiding and abetting of dui< 
resistance, perhaps against Spock or Coffin, it might be bettei i. 
use the conspiracy indictment framed by Van de Kamp, with il 
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•light that somewhere along the line (who could predict where 
I Imw) some court might simply do the obvious and reverse any 
mvidion that might be obtained. Thus the Attorney General 
iMil have been able to satisfy the hounds as well as his own 
Mincts to minimize danger to the hares. I don’t say that this is 
tml happened, but I’d give a lot to know whether some such 
-••light might have crossed the Attorney General’s mind. 


' i us return to Miss Mitford. In Part III of her book, she 
1 m 1 1 bed the trial, exhibiting a sharp eye for the characteristics of 
■ principal actors and an admirable ear for those choice bits of 
Mimony or asides that are both revealing and fascinating. Miss 
’Mil mil could hardly be bettered as an observer, although it is true 
-il her bias in favor of the defendants is squarely at the center of 
» lecording lens. She never conceals her bias; and it is, if a sin, 
Mil y a venial one, which adds spice to her account. Her wicked 
• lure of the presiding judge squarely nails him with contempt 
i his obvious bias in the Government’s favor: 

Judge Ford, in flapping robes, his face grown large and 
pieady with the years, uses his castered swivel chair to 
piopel himself from side to side of the bench a very old, 
vny cross toddler maneuvering about in his stroller, [p. 101] 

I*, is no kinder to the prosecutor, John Wall, whose stuffiness, 
‘n umlocutory manner, and pretentiousness are hardly endearing. 

' mi the Judge apparently didn’t think much of him: 

We have begun to sense the likes and dislikes developing 
hryond the barrier. The judge is fond and fatherly toward 
llir jury, he leans over to them beaming, and sometimes we 
•in tell from the clatter of masculine ha-ha-ha’s that he has 
mitde a joke or two as he greets them in the morning. His 
milliner toward Mr. Wall is hard to determine; we don’t 
i In nk he actually likes Mr. Wall, rather he seems to steer him 
n elder to novice. Often, he does not wait for Mr. Wall to 
•h|ect to a defense question, he anticipates him. “Strike it 
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out! Go forward.” His voice, deeper than gravel-toned, has 

the timbre of a truck shifting gears on a hill. 

Miss Mitford is not only on the defendants’ side but obvioush 
thinks them not merely in the right but also attractive. And Un- 
reader shares her opinion. If there is one clear hero among them. I 
would nominate the youngest defendant, Michael Ferber. Il« 
emerges as both blessed with a sense of humor and touched wi 1 1 • 
fire, as if the Government had deliberately chosen to indict I In- 
best of his generation. The defense lawyers are dealt with synip.i 
thetically. But their styles are very different and Miss Mitfonl 
clearly has a favorite, Leonard Boudin, Dr. Spock’s counsel, win* 
emerges as beau sabreur , a man who never hesitates to challcnp 
and even to bait the judge. 

The press are explicitly classed as friends and enemies. Tin 
friends are lovingly described while the enemies are dismissed .1 
“troglodyte types from the local evening papers who specialized m 
making nasty comments about the defendants.” 

Miss Mitford’s bias is, as I have said, only a venial sin. Bui ii 
does distinguish her work from such models of trial reportage .1 
Rebecca West’s The Meaning of Treason and Sybille Bedford’s '/'//« 
Trial of Dr. Adams. It is the consistent humanity toward all of tin 
fallible people whom they describe so well that gives these wo it 
their genuine distinction. 

Miss Mitford follows the play of the ball with great facil 1 1 \ 
nowhere better than in the vignette where she describes “the sol 1*1 
center of the prosecution case,” the scene of the draft card turn m 
at the Justice Department. In that scene, the principal Government 
witness clearly confuses Marcus Raskin with Arthur Waskms 
attributing to Raskin Waskow’s statement that the draft cards m 
the briefcase were evidence of a violation of federal law which l In 
Government’s witness had the clear duty to receive. On s \u 1 
details does the fate of defendants in a conspiracy case li;mr 
Raskin of course was acquitted by the jury. Who can tell wh.it 
might have happened if Waskow had been indicted in his pku • 
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What could be clearer than that the eleven people at the confron- 
tation in the Justice Department were there as individuals express- 
ing dissent at the Government’s policy and not by pre- 
arrangement? Some conspiracy. 

An interesting bit of the transcript is Boudin’s aborted attempt 
to get the Government’s witness to admit that he recognized that 
l he defendants were trying individually to commit a crime in his 
presence: 

Q: You allowed them to come in and served them coffee 
and then you indicted them? 

Judge Ford: Strike it out! 

Q: After the conference ended, were any others present 
at the conference indicated except for these five defendants? 

Judge Ford: Strike it out! 

Q: When you were at law school did you ever sign 
anything similar to the “Call to Resist Illegitimate Author- 
ity”? 

Judge Ford (making a run at Boudin in his swivel chair): 
STRIKE IT OUT! [pp. 130-131] 

The Judge’s charge, which Miss Mitford reports at length, can only 
he characterized as a hanging charge. Not only did he paraphrase 
I he prosecutor’s closing argument in his statements about the law 
of conspiracy, but he added a special fillip of his own: a set of 
"special findings” which the jury would be required to make in 
I he event of a guilty verdict. A most unusual procedure in a 
criminal trial. Not merely unusual, but an almost obvious attempt 
to tie the jury more securely than the judge is supposed to do in a 
criminal case, where the jury is supposed to have the freedom to 
tender a general verdict, unfettered by any requirement that they 
.how with precision how they reached their verdict. 

That it was error so to fetter the jury is the one and only point 
on which the entire panel of reviewing judges in the Court of 
Appeals was able to agree. Indeed, even the majority of that court 
found it necessary to say that, in a case presenting issues of free 
speech, “the issue was peculiarly one to which a community 
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standard or conscience was, in the jury’s discretion, to be ap 
plied.” It may seem odd that, in reversing and ordering a new trial 
for Goodman and Coffin, the court did not say that the new trial, 
if one were to take place, should be held before a different judge 
Yet only an implied censure of Judge Ford stands. 

The majority opinion in the Court of Appeals is somewhat hard 
to follow. The acquittal of Spock seems almost impossible to 
distinguish from the conclusion about Goodman. Much is made ol 
Spock’s absence from the Arlington Street Church meeting, al 
though Goodman also was not there. Spock’s absence seems an 
even stranger ground of distinction when one considers that Ferbcr 
was also ordered acquitted, although the only overt act in which 
he took part was at the Arlington Street Church where he made 
an even more powerful speech than did Coffin, who was also 
there. There is much to be said for the dissenting judge’s view that 
“the court’s acquittal of Spock and Ferber is the product of its 
own generosity rather than the inevitable result of its rationale.” 

The dissenting judge, Frank Coffin, would have acquitted all 
the defendants since “whatever substantive crimes of aiding, 
abetting, and counseling, or whatever more specific conspiracies 
may have been committed, the crime of conspiracy, as charged in 
the indictment, was not. To apply conspiracy doctrine to these 
cases is . . . not consistent with First Amendment principles . . . and 
not capable of discriminating application as between the culpable 
and the innocent.” In reaching that conclusion Judge Coffin laid 
heavy emphasis on the openness of the defendants’ course ol 
opposition to the war and to the draft. He goes on to denounce 
holding the “Call to Resist Illegitimate Authority” to be somehow 
the gist of the alleged illegal agreement. The majority seems to say 
at one time that the “Call” was not an illegal agreement, then 
again that acting on it later somehow retroactively made it illegal. 

As Judge Coffin points out: the majority’s assertion that 
subsequent legal acts rendered “retrospectively conspiratorial the 
earlier protected ambiguous advocacy is to say that two rights 
make a wrong.” He poses the hypothetical case of the janitor ol 
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the Arlington Street Church who, having signed the “Call,” 
subsequently volunteers his services to tidy the pews for the 
turn-in. Would he have thus become a conspirator? 

He is clearly right in saying that conspiratorial liability for 
signing— as hundreds and even thousands did— a document like the 
“Call to Resist Illegitimate Authority” would have a “chilling 
effect— indeed that of a sub-zero blast— on all kinds of efforts to 
sway public opinion.” Had these defendants been individually tried 
for whatever substantive offenses— the substantive offenses of 
aiding, abetting, or counseling draft-evasion— they may have com- 
mitted, the issues would have been more clear-cut. “Nowhere,” 
Judge Coffin observes, did the majority “examine with specificity 
(lie utility of the rifle before resort is had to the shotgun.” 

Even if Coffin and Goodman are not retried, the case can 
hardly be said to have been a success from the standpoint of free 
speech and the protection of dissent, for the majority of the 
appellate court refused to meet that issue. Yet it may not be 
unreasonable to hope that as the Government continues to use the 
conspiracy ploy, Judge Coffin’s opinion will appeal, as it should, 
to the wisdom of another day. 

The current rash of “political” conspiracy cases may be attrib- 
utable to the development of conspiracy law in this century as a 
highly sophisticated, if dangerous, weapon for prosecutors. Not 
only is this weapon dangerous in free speech cases, it may well 
turn out to be not merely dangerous to defendants but a 
boomerang that will decapitate a few prosecutors. It was a 
conspiracy indictment that backfired in the case of the Oakland 
Seven. That indictment, initiated in California by the District 
Attorney of Alameda County, charged seven organizers of Stop 
(he Draft Week, aimed at the Oakland Induction Center, with 
conspiracy to commit two misdemeanors: trespass and resisting 
arrest. The District Attorney, J. Frank Coakley, added a novel 
(wist to the use of conspiracy law. If he had simply charged the 
misdemeanors of trespass and resisting arrest, the defendants 
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would if convicted probably have received sentences of thiri\ 
days, but under California’s antiquated conspiracy statute, charging 
conspiracy to commit those misdemeanors converted those <>l 
fenses to a felony, punishable by three years’ imprisonment. 

As it turned out, the conspiracy charge was a fiasco. Un- 
prosecution’s evidence consisted largely of playing a five-hour tape 
recording of the all-night Berkeley campus rally that immediately 
preceded the Oakland demonstration. As Elinor Langer has writ leu 
in describing the trial: 5 

In terms of common sense alone, they made a mockery of 
the charge of conspiracy. The rally was in a great tradition 
of open, democratic meetings. It was chaired by Mike Smith, 
but the microphone was open to all. Dozens of people 
spoke, continually contradicting each other’s politics, argu- 
ing, discussing every subject in the political world from Che 
to Gandhi. Opponents of the demonstration were heard as 
well. 

From Jensen’s point of view the tapes were also a disaster 
emotionally. They transported the jury to a political rally-in 
most cases, the first of their lives. 

The trial resulted in the acquittal of the defendants by the jury, .1 
kind of low-water mark for prosecutors who like to be cute aboni 
conspiracy. 

We will have to wait to see what comes of the currenl 
prosecution of the Chicago Eight, on a federal charge of conspii 
acy to cross state lines with intent to incite a riot. This is the firsl 
test of a shiny new statute passed by Congress last year. It may 
also be the test of Attorney General Mitchell’s novel doctrine thal 
the Government has the inherent right to use electronic eaves 
dropping without a court order in cases involving subversive 
activity-whatever that means. Whether or not the Governmcnl 
fails before the jury or before an appellate court, prosecutors will 
be waiting to see the outcome of the Chicago case. If the 

5 “The Oakland Seven,” the Atlantic Monthly , October 1969 
p. 77, at 81. 
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Government takes a beating in the case and perhaps even if it does 
not , prosecutors will henceforth be wary of the explosive mixture 
of conspiracy and free speech. 

At any rate, prosecutors ought to see the uncertainty in which 
the Spock case (to say nothing of the Oakland Seven) has left 
1 hem. To put the matter briefly: prosecutors ought to refrain from 
using conspiracy, that last shabby resort, against those who openly 
engage in civil disobedience. 

This brings me to a last word on Miss Mitford’s book. She 
concludes with a ringing declaration that somehow does not quite 
convince: 

The one right they were denied was, of course, the most 
basic of all: the right not to be tried for dissent. For no 
matter how the formal accusation was styled (“perjury” in 
(he case of Alger Hiss, “conspiracy to commit espionage” in 
the case of the Rosenbergs) behind these prosecutions lay 
the decision of government to move against what it deemed 
to be the threatening and discordant voice of opposition to 
the established order. 

There is an enormous body of literature about these 
cases, volume after volume by historians and legal scholars 
who, in hindsight, vindicate the accused outright or cast 
substantial doubt on their guilt, [p. 239] 

l o compare the Spock defendants with Hiss and the Rosenbergs is 
to confuse questions of dissent with those of espionage. The 
“enormous body of literature” about the Hiss and Rosenberg cases 
is far from supporting Miss Mitford. On Hiss I might cite the first 
chapter of my book, Ex-Communist Witnesses: Four Studies in 
Fact-Finding , in contrast to Hiss’s own effort at self-justification, 
In the Court of Public Opinion. On the Rosenbergs, the literature, 
while enormous and unreviewed in Miss Mitford’s book, is far 
from decisive. 

Miss Mitford, I submit, should have quit while she was ahead. 
Not every case with political overtones presents a case of repress- 
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mg free speech. At this point, the venial sin of Miss Mitford’s bias 
ecomes almost mortal. I suspect that Rebecca West and Sybille 
Bedford would not have made Miss Mitford’s mistake. 


November 6, 196 ( ) 
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The Trial of Bobby Seale 


JASON EPSTEIN 

WITH ILLUSTRATIONS BY JULES FEIFFER 


I Introduction 

The United States District Court for the Northern District of 
Illinois (Eastern Division) occupies several floors of the new 
Federal Building in Chicago’s Loop. Of this thirty-story building, 
designed in steel and glass by the late Mies van der Rohe, the 
Chicago Art Institute has said, “The commitment to order every- 
where present is translated into an authoritarian and heroic 
presence.” Its lobby is designed “without recourse to historical 
vocabulary,” while the building itself, outside and in, lacks all 
adornment. The single exception is an electric carillon on the 
ground floor which in normal times plays popular and patriotic 
tunes, but during the conspiracy trial which is now in progress the 
carillon has been silenced. The revolving doors at each of the four 
corners of the lobby are each guarded by six armed marshals and 
visitors are asked to identify themselves as they enter. Purses and 
briefcases are opened and searched. Since the beginning of the trial 
pistols have been taken from four visitors. 

The courtrooms themselves are to be found along interior 
corridors on the upper floors of the building. Judge Hoffman’s 
court, where the conspiracy trial is held, is on the twenty-third 


189 








THE TRIAL OF BOBBY SEALE 


floor and, like the other courtrooms, is two stories high. As the 
vim I or enters through swinging doors at the rear of the room, he 
1 1 mis himself standing in a carpeted aisle between two rows of 
wooden benches. Those on his left are for spectators, who are 
ii dully searched before they are allowed to enter. The benches 
in (he right are for the press, though the last three rows of this 
H t lion are reserved for friends and relatives of the defendants, 
because the trial has attracted such attention, the benches on both 
.nles of the aisle are usually filled. 

At the end of the aisle is a chain and beyond this chain, in a 
large open space, sit the defendants around four tables arranged in 

• large rectangle. At the far end of this rectangle sit the two 
defense attorneys. Opposite them, seated at a table half the size, 
we I he three government lawyers and an FBI agent who assists 
them. Behind these lawyers is the jury box with its twelve jurors 
and two alternates. Of these, all but two are women. 

A l the front of the room, facing the court, is the judge’s bench, 
elevated to form a kind of stage on several levels. On a low 
platform to the right sits the court stenographer. Behind her, a 
loot or so higher, is the witness box. At the opposite end of the 
Miige sits a marshal in a kind of pulpit. Along the wall behind the 
defendants’ table there are folding chairs for additional members 
nl l he press and in this wall there are two doors. The one farther 
I mm the judge’s bench leads to a cloakroom and from there to 
die corridor, while the one closer to the judge leads to the lockup, 

• •lie lloor above. When this door is opened, the defendants, seven 
"I whom are free on bail, may see the steel grating through which 
die eighth defendant, Bobby Seale, who is charged with first 
degree murder in New Haven and is thus without bail, had entered 
ind left the courtroom, before the judge declared a mistrial in his 

ne. On the wall behind the judge’s bench are conventional 
pnilraits, which belong to the judge himself, of the founding 
1 1 liters, as well as one of Abraham Lincoln and three of peri- 
lled English jurists. Above these portraits, on the upper part of 
die wall, is the Great Seal of the United States. The building is so 
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designed that if this upper wall were transparent one could so 
directly into the lockup on the twenty-fourth floor. 

The proceedings which follow occurred between 2:35 and 4 : 0 ' 
p.m. on Wednesday, November 5, 1969. At eleven that moriimj 
Judge Hoffman had recessed the Court until two. That afternoon 
when he re-entered the courtroom, thirty minutes later than (In 
appointed time, his aspect was even more ominous than usual. Tin 
jury had not yet been called in and was not to appear until l In 
end of the day. Twenty-two marshals, each with a pistol concealed 
beneath his suit coat and a badge on his pocket, guarded Un- 
various entrances. Several of them hovered at the defendant 
table. 

Despite his diminutive size and his curiously dainty manner, tin 
seventy-four-year-old Judge conveys an undeniable authority. Only 
after one has observed him at length does one discover the souro 
of this authority— not in his juridical wisdom, which is hardly 
remarkable as the following transcript will perhaps show, but in an 
unmistakable theatrical gift which, at an earlier time in his lili\ 
might have been a contrivance, but is now his second nature 
Though he stands only five feet four inches tall and weighs hardly 
more than the smallest of the formidable lady jurors, he makes use 
of his diminished stature to enter the courtroom from a dooi 
behind his bench so that he does not become visible until he ha*, 
materialized atop the highest of the several stages at the front ol 
the room. His entrance is invariably accomplished in this surprising 
manner so that even spectators who have become used to the 
phenomenon and have learned to anticipate it are occasional I y 
startled by what seems to be his magical appearance. 

But it is the Judge’s formidable gift for impersonation, such a 
Dickens is said to have revealed when he read from his novels 
which completes and enforces the illusion. On the afternoon <»l 
November 5 he was able not only to sustain the resonance of In 
voice through a wide range of modulations for an hour and thirl y 
minutes but to convey an impression of the defendant Seale, as In 
read his remarks from the transcript, and of himself as he read In 
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«>wn replies, which raised the dialogue to an impressive theatrical 
level. 

The mouth, his most expressive feature, is highly mobile and 
.,in be pursed and stretched to considerable effect. The articula- 
iion is precise with an occasional British vowel. The pauses, when 
lie so intends, can strike terror. When he utters the name of 
defendant Rubin it is as if a chord has been struck on the 
Wurlitzer of a long forgotten music hall. And when he explodes 
Hie middle initial of the defendant Bobby G. Seale, one is made to 
I eel that the innocence of that consonant has been lost forever. 

What follows is the official transcription, taken by the court 
Monographer, of what the Judge read from his notes on the 
Hiernoon of November 5. The text is printed here without 
. Iianges except for corrections in spelling and punctuation, the 
deletion of a few redundant passages, and references to the page 
numbers of earlier parts of the transcript. I have added explan- 
iilory notes which appear in brackets. 

In order to follow Judge Hoffman’s statement one must know 
Ilia! the trial began on September 24 and the jury had been chosen 
hy September 26. The events referred to in the transcript thus 
occurred over a period of five weeks. Throughout these weeks the 
Hulled States Attorney, Thomas Foran, and his assistant, Richard 
Schultz, had been presenting their case. Their evidence against the 
alleged conspirators consisted largely of testimony given by city 
oliicials and by undercover agents hired by the FBI, the Chicago 
police, and, in one case, by a Chicago newspaper columnist who 
luid engaged a young reporter to spy on the organizers of the 
i hicago protest. 

Since Seale had been in Chicago for only two days during the 

• •invention and had been invited to come only at the last minute 

• .i substitute for Eldridge Cleaver, the evidence against him was 
Pin sc. It consisted of an account by Robert Pierson, an under- 

• over Chicago policeman, of a speech by Seale in Lincoln Park. In 
Hus speech, according to Pierson, Seale had urged his audience to 

h.ubecue some pork,” and Judge Hoffman, over the objection of 
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the defense, had allowed Pierson to give his opinion to the jm\ 
that this meant “to burn some pigs,” i.e., policemen. 

Normally the First Amendment protects even such provocal iv « 
language as this, except in the event of a “clear and preseni 
danger” that such language will incite the audience unequivocal I \ 
and immediately to commit the illegal act recommended by ili< 
speaker. Since no such acts were committed either at the time <>i 
later, Seale’s speech would, ordinarily, be innocent. However, in a 
trial for conspiracy the ordinary constitutional protections don't 
necessarily apply. A defendant may be found guilty of conspinu \ 
even though the acts of which he is accused are themsclvt 
perfectly legal. To most citizens this aspect of the law is puzzliii}- 
but in order to understand the case against Seale and his c<» 
defendants, the mystery must be explained, insofar as it can be. 

It is no crime to buy gasoline, nor is it a crime for a second 
person to buy a match or for a third to hold a fire insurance 
policy on a building which then burns down. But if a proseculoi 
can convince a jury that the defendant who bought the gasoline 
had guilty knowledge of the intentions of the defendant win* 
bought the match and that they shared this knowledge with l hr 
defendant who collected the insurance on the burnt building, then 
the jury may find that all three had been guilty of a conspiracy !»• 
burn the house down, even though the actual arsonist is nevn 
brought before the court. In the Chicago case, the governmeni 
plan was to link Seale’s statement about pork to acts and 
statements of the other defendants so as to show that I In 
combination of these acts and statements prove that the defend 
ants as a group conspired to come to Chicago intending to incite • 
riot. 

Under the law, each member of a conspiracy is responsible l«u 
the words and actions of all the other defendants, so that if iln 
jury finds that a conspiracy did in fact exist, each defendant win* 
is found to have been part of the conspiracy may then be found 
guilty of all the acts and statements of the other conspirators. Nm 
does it matter that Seale did not know most of his fellow 
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defendants at the time of his speech and barely knew the others. 
\ peculiarity of conspiracy law is that the existence of a 
. < m spiracy— which is an agreement by two or more people to 
• unmit a crime -may be inferred by the jury from the similarity 
nl purpose suggested by the overt acts of the defendants. The 
dr lendants need not have met in advance to plan their crime, nor 
tired their arrangements have been made in secret. A conspiracy 
may be entirely public and may include large numbers of people. 
I urthermore the government is under no obligation to indict all 
the members of a conspiracy but can choose as defendants whom 
M will. 

fo complicate matters further, the crime which the conspirators 
<u r alleged to have committed is hardly as specific as, for example, 
ii son. The statute under which they are being tried, an amend- 
ment to the Civil Rights Act of 1968— the so-called Rap Brown 
Amendment— makes it a crime to cross state lines with the intent 
in incite to riot. Inciting to riot, under this law, is defined as an 
m l by an individual in a group of three or more which threatens 
the safety or property of a fourth person. The penalty for such 
Intentions, whether they are carried out or not— so long as a jury 
perceives them to have existed— is five years in jail. Since the 
< liicago defendants are indicted not only for having conspired to 
have such intentions but for actually having them as individuals, 

• iicli of them faces a prison term of ten years. 

As an alleged co-conspirator, Seale is charged in the federal 
indictment with having come from San Francisco to Chicago with 
the intention of planning a march on the International Amphi- 
theatre, a sleep-in in Lincoln Park, an attack on the Loop in 
which, according to the indictment, “large numbers of persons 
would break windows, set off false alarms, set small fires, disable 
automobiles,” and so on. Together with the other alleged conspir- 

• i ms, he is also charged with a plan to invade the Conrad Hilton 
Hotel and hold and forcibly occupy all or part of it. The fact that 
.. ilc did no more than give two speeches in Chicago, of which 
•nly a few lines from the second were admitted in evidence, while 
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in the first speech he urged his listeners not to march on Un- 
Amphitheatre because it made no sense for them to do so, is ol 
no account. 

Nor is it of account that no march on the Amphitheatre did m 
fact take place, that no fires were set in the Loop, nor wen 
windows smashed, except in one case by the police, or car, 
disabled, nor was the Hilton invaded, much less forcibly occupied 
The application of conspiracy law to the 1968 anti-riot statu!*- 
makes it a crime for Seale simply to have revealed, by his singlr 
statement concerning “pork” and another urging his listeners !<> 
defend themselves with guns against illegal attacks by the police 
that he shared a common purpose or “intent”— implying an 
agreement— with the other defendants, whose own alleged crime 
and overt acts’ as they are described in the indictment are no 
less metaphysically conceived than Seale’s own. 

Seale, the Chairman of the Black Panther Party, is however in 
considerably more trouble than his fellow defendants, for undci 
the New Haven murder charge, he faces the death penalty. His 
defiant behavior in Judge Hoffman’s court, which led to his bein>-, 
cited for contempt on November 5, may be understood partly in 
the light of this fact. But it is also apparent, as his outburst 
continued, that he was forcing the Judge either to grant him his 
rights or to appear in a humiliating moral light. 

It would be wrong, therefore, to regard Seale’s actions ;is 
simply those of a desperate man whose difficulties in New Haven 
put him beyond any punishment Judge Hoffman might inflic l 
Seale had argued from the day the jury first entered the court on 
September 26 that he had been unfairly denied the counsel of his 
choice and was thereafter illegally denied his right to defend 
himself. The basis of his first charge was that Judge Hoffman had 
unreasonably in Seale’s opinion, refused to postpone the trial so 
that Charles Garry, Seale’s San Francisco lawyer, who had success 
fully defended a number of Black Panthers in California, could 
attend the trial after his recovery from a major operation which 
was scheduled for September 15. The basis for Seale’s second 
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charge was that the Judge, having refused the postponement, then 
refused to permit Seale to defend himself in Garry’s absence. 
These charges were the substance of Seale’s several outbursts in 
(lie following weeks, which Judge Hoffman was to recite with such 
eloquence on the afternoon of November 5, and for which he was 
lo charge Seale with sixteen separate counts of contempt and 
sentence him to jail for four years, an unprecedented punishment 
for contempt of court. 

In late August lawyers for the defense petitioned Judge Hoff- 
man to postpone the trial so that Garry could attend it upon his 
recovery. On September 9, Garry himself came to Chicago to 
make the same plea. On both occasions the Judge, perhaps sensing 
a dilatory tactic, refused. On September 12 Seale was taken from 
his cell in a San Francisco jail where he was awaiting extradition 
lo Connecticut, placed in a car by federal marshals, chained to 

I wo other prisoners, and driven by a circuitous route to Chicago 
where he was deposited in the Cook County Jail on the eight- 
eenth. 

During this period he was out of touch with the defense 
lawyers who were not only fearful for his safety but eager to 
consult with him on the preparation of their case. It was in order 
lo see Seale in Cook County Jail that William Kunstler, one of the 
defense attorneys, filed an appearance on behalf of Seale, that is, 
agreed formally to serve as his attorney. It is partly on the basis of 
Kunstler’s having filed this appearance that Judge Hoffman denied 
Seale the right of self defense. 

The right of self defense is guaranteed under the Constitution 
as well as by statute and has often been exercised, especially by 
defendants who feel that they are on trial for their political views 
and who want not only to defend themselves but to use the court, 
insofar as rules of procedure allow, as a political forum. Judges are 
icquired to grant this right provided it is requested early enough in 

I I ic trial so as not to interfere with an orderly proceeding. Thus, in 
I wo Smith Act cases, Eugene Dennis and Elizabeth Gurley Flynn 
defended themselves, and earlier tills year so did ten of fourteen 
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defendants on trial in Milwaukee for destroying draft records. 1 

On September 26, the jury having been chosen and the trial 
about to begin, Seale submitted to the Court a motion in his own 
hand asking that the trial be postponed to permit Garry to attend, 
but in the event that the Judge denied this motion, he wanted it 
known that he had “fired” his lawyer of record— William Kunstler 
—and would defend himself. The Judge ignored this motion. Later 
on the same day, however, after the lawyers for the government 
and those for the defense had completed their opening statements 
to the jury and the Judge had asked whether there were any other 
statements by lawyers before the first witness was called, Seale got 
to his feet and walked to the lectern which stood before Judge 
Hoffman’s bench. “Just a minute, sir,” the Judge asked, “who is 
your lawyer?” 

“Charles R. Garry,” Seale replied. The Judge then asked 
Kunstler whether he represented Seale and Kunstler replied, “No, 
your Honor, as far as Mr. Seale has indicated, that because of the 
absence of Charles R. Garry ...” whereupon the Judge interrupt- 
ed to ask Kunstler whether he had filed an appearance for Seale. 
Kunstler said that he had and the Judge then said that he would 
let Kunstler make an opening statement on Seale’s behalf. Kunstler 
refused, saying that he “could not compromise Mr. Seale’s posi- 
tion . . . that he was not his full counsel here,” at which point the 
Judge cut him short and called in the jury. 

September 26, the day on which this exchange occurred, was a 
Friday. On September 30, the following Tuesday, Kunstler moved 
formally to withdraw his appearance for Seale but the Judge 
denied the motion, presumably because the trial was now in its 
second full day and the interest of an orderly proceeding out- 
weighed Seale’s constitutional right to self defense. Seale, neverthe- 
less, continued to insist that he had “fired” Kunstler and in 
Garry’s absence would defend himself. 

The Judge repeatedly denied Seale this opportunity and remind- 

1 See “The Ultra-Resistance” by Francine Gray, p. 125. 
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ed him that Kunstler, “a very able criminal lawyer from New 
York,” had filed a written as well as an oral appearance for him. 
fhe oral appearance to which the Judge referred was a statement 
made by Kunstler on September 24 that he and Leonard Wein- 
glass, his colleague, would each represent four defendants, thus 
each lawyer would have a chance to cross-examine government 
witnesses separately. 

It was not only Seale who wanted Garry’s services. So did the 
other seven defendants. By the end of September it had become 
apparent to many observers in the Court that the Judge, in his 
haste to get on with the trial, might, by having refused the 
postponement, have denied all the defendants their constitutional 
right to counsel of their choice. In a private conversation at this 
lime, Thomas Foran, the prosecutor, dismissed the possibility that 
(he other seven defendants had grounds under the Sixth Amend- 
ment to an argument on appeal, but he admitted that he wasn’t so 
sure that Seale’s rights had not been violated. Accordingly Foran 
reminded the Judge that not only were the defendants represented 
by Kunstler and Weinglass as well as by two local lawyers, but 
I hat four other lawyers had filed appearances for the defendants 
but had never shown up. Foran wanted the record to show that all 
(lie defendants, including Seale, were adequately represented and 
l hat if an error had been made it was the fault of these four 
absent lawyers. 

Kunstler replied that these four lawyers had never intended to 
participate in the trial but had agreed only to prepare pre-trial 
motions. Their work in this respect having been completed, their 
services were no longer needed. Judge Hoffman, however, respond- 
ed to the government’s tactic by issuing bench warrants for the 
arrest of the four lawyers, one of whom, a professor of law at 
UCLA, was awakened by a federal marshal, put on a plane to 
C hicago, and found himself the next morning, having been photo- 
graphed and fingerprinted in Cook County Jail, in the lockup one 
lloor above Judge Hoffman’s courtroom. That morning, as the 
lour lawyers were facing jail sentences for their failure to honor 
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their appearances, Judge Hoffman told Kunstler that the keys to 
the County Jail were in the pockets of the defense, by which 
Kunstler assumed the Judge to mean that “if the defendants 
waived their right to counsel . . . with respect to Garry, then the 
jailhouse would open for these [four] attorneys.” The defendants, 
who later described Judge Hoffman’s tactic as “blackmail,” refused 
to relinquish their claim to Garry’s services and the Judge, two ol 
whose warrants had been found invalid by the United States 
District Court in San Francisco and whose own court was now 
being picketed by angry lawyers from all over the country, was 
forced to back down. 

Seale’s demands, thereafter, increased in vehemence despite 
Judge Hoffman’s warnings that if they continued Seale would be 
bound and gagged. On the afternoon of October 29, Seale was 
taken forcibly by two marshals through the door to the lockup 
and returned, ten minutes later, chained hand and foot to a metal 
chair. A gag of muslin was in his mouth. 

The following morning, since the first gag had proved ineffec- 
tive and the rattling of the chains against the metal chair had 
obviously disturbed the jury, Seale was brought to court strapped 
to a wooden chair. The gag that passed over his mouth and was 
tied in a knot at the nape of his neck was supplemented by 
another of the same muslin which passed under his chin and was 
tied in a sort of bow at the top of his head. Under the gag his 
mouth was taped. Seale sat quietly throughout most of the day, 
but as the afternoon session ended he managed to speak in a loud, 
if muffled, voice, once more insisting on his right to defend 
himself. 

The following morning the gag was further strengthened by an 
elastic bandage and his mouth was stuffed with some kind ol 
cotton which the marshals had managed to insert by holding his 
nose. This forced him to open his mouth. The arrangemen! 
proved effective, but as Seale attempted to breathe the elastic- 
bandage tightened around his head and he choked. Mr. Weinglass, 
at this point, petitioned the Court to loosen the gag and Judge 
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Hoffman, having inquired whether the government agreed and 
upon the affirmative reply of the assistant prosecutor, Mr. Schultz, 
ordered the gag loosened. 

Kunstler and Weinglass then moved to recess the Court for the 
icst of the day so that one of them could fly to California and 
consult with Garry about a way out of the impasse. Upon the 
urging of the government lawyers, the Judge agreed. Mr. Schultz 



admitted that the gag and straps might damage the government’s 
case in the eyes of the jury. 

When the trial resumed on the following Monday, Seale entered 
(he courtroom free of his gag and straps. However he continued to 
interrupt the proceedings, insisting on his right to defend himself, 
evidently aware that his demands, and Judge Hoffman’s refusal to 
hear them, had put the Judge and, indeed, the judicial system 
1 1 self in a most awkward position, a conclusion which the Chicago 
liar Association confirmed at a press conference on the following 
day. By Wednesday morning the Judge recessed the Court to 
prepare the following statement which he read that afternoon. 
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II The Transcript 


(The following proceedings were had in open court, out of the 
presence and hearing of the jury:) 

THE COURT: There is a matter that I wish to take up, 
gentlemen, before we proceed further with this trial. 

I think, Mr. Witness, you may be excused and go into the 
witness room. 

(Witness temporarily excused.) 

THE COURT: As I think everyone who has attended the 
various sessions of this trial must, if he is fair, understand, the 
court has done its best to prevent, or to have repeated, efforts to 
delay and obstruct this trial which I think have been made for the 
purpose of causing such disorder and confusion as would prevent a 
verdict by a jury on the issues presented by the indictment and 
the pleas of not guilty thereto. 

I must now, as I perceive my duty and obligation to be, take 
proper steps to insure that the trial as it continues be conducted 
in an atmosphere of dignity, an atmosphere that the defendants 
and each of them are entitled to have prevail in the trial of this 
case. As we all know, the defendant Bobby G. Seale has been 
guilty of conduct in the presence of the court during this trial 
which is not only contumacious in character but his misconduct 
was of so grave a character as to continually disrupt the orderly 
administration of justice. 

We have in the federal courts the Federal Rules of Criminal 
Procedure which together with Title 18 of the United States Code 
represent the rules that the court must interpret and apply in the 
trial of criminal cases. In conformity with Rule 42(a) of the 
Federal Rules of Criminal Procedure and Title 18, United States 
Code, Section 401, I certify at this time that I saw and overheard 
the conduct of the defendant Bobby G. Seale to which I shall 
refer during these observations, which conduct took place in the 
actual presence of the court during the trial of this case which is 

204 



THE TRIAL OF BOBBY SEALE 


entitled United States of America v. David Dellinger and others, 
the case number being 69 CR 180. 

The trial commenced on September 24, 1969, and has con 
tinued through this morning. I find not only from seeing and 
hearing the conduct to which I am about to refer, the conduct ol 
the defendant Seale, but from reading the transcript of the 
proceedings that the acts, statements and conduct of the defend 
ant Seale which I shall specify here each constitute a separate 
contempt of this court; that each constituted a deliberate and 
willful attack upon the administration of justice in an attempt to 
sabotage the functioning of the federal judicial system. 

MR. SEALE: That is a lie. I stood up and spoke in behalf ol 
myself. I stood up and spoke in behalf of myself and made 
motions and requests. 

THE COURT: I don’t permit anybody to speak while I am 
talking. 

MR. SEALE: I stood up and walked to the lectern and 
demonstrated the fact I wanted to cross-examine the witness. You 
allowed these men here and Tom Hayden to go all the way to 
California to see about my lawyer, which indicated, and I tried to 
persuade you again to recognize it. I was there no more than five 
minutes. You are talking about disrupting the proceedings of tins 
trial? That’s a lie. That’s a lie. 

THE COURT: You are making it very difficult for me, Mi 
Seale. 

MR. SEALE: You are making it difficult for me, Judge 
Hoffman. 

THE COURT: I tried not to— I have done my best. I have done 
my best. 

MR. SEALE: I have a right to stand up and speak in my own 
behalf. I do. You know that. 

THE COURT: You know you do not have a right to speak 
while the Judge is speaking. 
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MR. SEALE: I have a right to speak and make requests and 
niiike arguments to demonstrate the fact I want to cross-examine. 
When you say I disrupt, I have never tried to strike anybody, 1 
I live never tried to hit anybody. I have never. You know that. 
And in my arguments and motions I called you a racist and a 
I r.eist and a pig, and that’s what I consider you as, and my 
<n Aliments and my motions will always carry that as long as my 
. (institutional rights are being denied. So it is a lie, and you know 
it 

I HE COURT: I find, I repeat, that the acts, statements and 
i .induct of the defendant Seale to which I shall refer specifically 

* n il constitute a separate contempt of this Court; that each 
..instituted a deliberate and willful attack upon the administration 
nl justice in an attempt to sabotage the functioning of the Federal 
Judicial System; that this misconduct was of so grave a character 
.% to continually disrupt the orderly administration of justice. 

To maintain the dignity of the Court and to preserve order in 
the courtroom under these circumstances has been a task of 
utmost difficulty. There were, accordingly, as the record shows 
- Irarly, repeated warnings and admonitions to the defendant Seale 
to cease this conduct and there were warnings that it would be 
limit with accordingly at an appropriate time. However, his 
mutinued disruptive conduct made it necessary for the Court for 
the first time within the experience of this Court to physically and 
lotcibly restrain him. Even these measures proved insufficient 
h.vause of the potential effect that the continuation of these 
.ii livities might have had in the future on the administration of 
luatice. 

In this case I find that it is necessary that I deal with his 

• unduct at this time. I have tried-I have endeavored on many 
■ ••elisions to make it clear to the defendant that his conduct was 

mitumacious but I was not successful even right down to a few 
hi. une nts ago in persuading him to so conduct himself as we 
. Hpect individuals to conduct themselves in the courts of the 
I iMlcral System. 
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As isolated excerpts from or references to the transcrip I < u 
give but a partial view of the acts, statements and conduc! i*- 
which I refer, 1 make the entire record part of these proceed m 
The Court also notes that a reading of this record cannot and do. 
not reflect the true intensity and extent of the disruption which u 
some instances were accompanied by a physical violence. 

MR. SEALE: That is a lie. 

THE COURT: —which occurred in the presence of the Com i 

MR. SEALE: That is a lie. I never attacked anyone, and you 
know it. I never struck anyone and you know it. 

[On the morning of October 29 a group of perhaps twcnh 
Black Panthers had taken seats in the spectators’ section. Boh li- 
the morning session began, and while both the Judge and jury li.nl 
not yet entered, Mr. Seale addressed this group. He advised them 
to remain “cool,” but in the event they were physically attacked 
by the marshals they were to defend themselves. When the Juclpi 
entered the Court, Assistant US Attorney Schultz accused Seale <d 
having talked about an “attack.” Seale vehemently objected in 
Schultz’s misrepresentation and repeated before the Court whal In 
had in fact said. The Judge ignored or failed to understand Sealr 
clarification. See page 226.] 

THE COURT: Accordingly I adjudge— 

MR. SEALE: I will stand up in any court in America and s;i\ 
that. 

THE COURT: Accordingly I adjudge the defendant Bobhs 
Seale guilty of the several criminal contempts to which 1 shall 
refer. In' citing these specific acts and statements of the defendam 
Seale as contemptuous, the Court has selected only the mo\i 
flagrant acts. 

On Friday, September 26, 1969, during the motion session 
prior to the time opening statements were made, the defendam 
Seale addressed the Court in the following manner: 

“If I am consistently denied this right of legal defense counsel 
of my choice who is effective by the Judge of this Court, then I 
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m only see the Judge as a blatant racist of the United States 

< nurt. 

IIIE COURT: Just a minute. Just a minute. 

MR. SEALE: With gross prejudicial error toward all defend- 
*«»l s and myself. 

| TIE COURT: Just a minute. What did you say? 

Read that, Miss Reporter. 

'MR. SEALE: I said if my constitutional rights are denied as 
§ * i v constitutional rights have been denied in the past in the course 
■I the trial, et cetera, then the tenor is the act of racism and me a 
Muck man, there seems to be a form of prejudice against me even 
hi 1 1 ic other defendants on the part of the Judge.” 

that is Item No. 1. 


Number 2. During the morning session on October 14, 1969, 
while the Court, Assistant United States Attorney Schultz, and 
i. | ruse counsel, Mr. Weinglass, were engaged in a colloquy, the 
1*4 on dan t Seale interrupted Mr. Weinglass, and the following 
i m red: 

MR. SEALE: Hey, you don’t speak for me. I would like to 
jicak on behalf of my own self and have my counsel handle my 

in behalf of myself. How come I can’t speak in behalf of 
myself? I am my own legal counsel. 1 don’t want these lawyers to 
M’present me. 

THE COURT: You have a lawyer of record, and he has been 
,| iecord here for you since September 24. 

”MR. SEALE: I have been arguing that before that jury heard 
mi.' shred of evidence. I don’t want these lawyers because I can 
i.ikr up my own legal defense, and my lawyer is Charles Garry. 

I I IE COURT: I direct you, sir, to remain quiet. 

MR. SEALE: And just be railroaded? 

I HE COURT: Will you remain quiet? 

MR. SEALE: I want to defend myself, do you mind, please? 

IIIE COURT: Let the record show that the defendant Seale 
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continued to speak after the Court courteously requested him i- 
remain quiet.” 

Item No. 3. During the morning session on October 16, IW* 
out of the presence of the jury, while the witness Oklepek w.i 
testifying, a colloquy began between the Court, a marshal, and Mi 
Kunstler. After a marshal explained that three spectators who wn- 
asked to leave the Court had been allowed to return, iln 
defendant Seale stated to the Court: 

“I think there is a bit of racism involved myself.” 

[That morning three black spectators had been asked by > 
marshal to leave the Court. Upon Mr. Kunstler’s complaint tin 
were readmitted. The marshal explained that one of them li.nl 
seemed to be sleeping.] 


Item No. 4. During the afternoon session on October 20, 1%‘> 
out of the presence of the jury, the defendant Seale presented ;md 
extensively argued a motion to be permitted to defend himself. 

At the conclusion of the argument, the jury returned to Hi* 
courtroom, and the following occurred: 

“THE COURT: Is there any cross-examination of this witne . 

“MR. SEALE: I would like to say, Judge, that you denied m\ 
motion to defend myself, and you know this jury is prejudiced 
against me. 

“THE COURT: I will ask you to sit down. 

“MR. SEALE: You know that. The jury can’t go home to then 
loved ones and their homes, and you know they have been m;nl* 
prejudiced against me. 

[Early in the trial two jurors had received threatening let lei 
signed “The Black Panther.” These letters were then turned ovei 
to the Judge who showed one of them to the first of the l\\ 
jurors and asked whether she could continue to keep an open 
mind. She said that she could not and was dismissed. She add 
that she had not seen the letter until the Judge had shown ii i* 
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1 * i since her parents had opened it in her absence and delivered it 
immediately to the FBI. The second juror said that she was not 
Mlicred by the letter. Nevertheless the entire jury was seques- 
<* i ml for the rest of the trial.] 

‘THE COURT: Ladies and gentlemen of the jury, you are 
* m used.” 

I he jury was then excused, and the following occurred: 

“MR. SEALE: They have been made prejudiced against me, I 
1 now. I should be allowed to defend myself. I should be allowed 
in speak so I can defend myself. 

‘THE MARSHAL: Be quiet. 

“MR. SEALE: Don’t tell me to shut up. I got a right to speak. 
I need to speak to defend myself. 

“THE COURT: Mr. Seale, I must admonish you that any 
•nl burst such as you have just indulged in will be appropriately 
•ItuiU with at the right time during this trial, and I must order you 
mi! to do it again. 

“MR. SEALE: In other words, Judge— 

“THE COURT: If you do, you do it at your own risk, sir. 

“MR. SEALE: In other words, you are saying you’re going to 
put me in contempt of court for speaking on behalf of myself? 

“ THE COURT: I will not argue with you. Mr. Marshal— 

“MR. SEALE: Is that what you are saying to me? I mean, I 
wim t to be clear. 

“THE COURT: Will you be quiet? That is all. You have a 
lawyer to speak for you. 

“MR. SEALE: They don’t speak for me. I want to represent 
myself. Charles R. Garry is not here in my service. I have 

plained to you in the past what the situation was. I was put in 
ml, and everything else. Now you are saying you are going to put 
•m* in jail. You are going to put me in jail. That’s one thing. You 
•m going to put me in contempt of court because I am speaking 
mi behalf of myself. 

‘THE COURT: I didn’t put you there, sir. 
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“MR. SEALE: Because I am speaking in behalf of my sell i 
have a right to defend myself. 

“THE COURT: Yes, sir. 

“MR. SCHULTZ: If the Court please, there’s one thing that h 
not been stated. 

“MR. SEALE: The jury is prejudiced against me, all rigid, .»• . 
you know it because of those threatening letters. You know ■■ 
those so-called jive threatening letters, and you know it’s a h 
How can that jury give me a fair trial? 

“THE COURT: Mr. Marshal, will you go to that man and .1 1 
him to be quiet? 

“MR. SEALE: I will speak for myself. They can’t speak • 
behalf of myself. I still want to defend myself, and I know I has. 
a right. I just want to let him know. That racist, that fascist. N <■■■ 
know, the black man tries to get a fair trial in this country. Ik- 
United States Government, huh. Nixon and the rest of them. <• 
ahead and continue. I’ll watch and get railroaded. 

“MR. SCHULTZ: If the Court please, there is one thing tli.it 
has not been placed on the record, the fact that since the lu.ii 
began, in fact, I think since September 24 so far as I know, and 1 
think this is 100 percent accurate, whenever the defendants h.n- 
wanted to meet with Mr. Seale and the lawyers, the marshals hav. 
made arrangements to bring them to a room where all of thru 
could get together, where Mr. Seale and the defendants and ih* 
lawyers have all met and consulted at every occasion that Ih- 
have so requested. It has been done on a regular basis since tin 
trial did begin. 1 just thought that should be on the record. 

“If there is any statement by defense counsel to the con liar 
since I’m not at the meetings and I don’t know how many lim- 
they have asked the marshals to meet, I think they should so shin 
now. 

“MR. SEALE: I would like to put something on the rcem.i 
You weren’t in that room unless you got a tape recorder in then 

“THE MARSHAL: I am asking you to keep quiet. 

“MR. SEALE: That man is lying on me. 
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THE MARSHAL: All right. 

MR. SEALE: I met with these defendants and argued with 
Mu r so-called cats about so-called defending me. I want that for 
Mir iccord, too.” 


h*ni No. 5. During the morning session on October 22, 1969, 
Ink* argument on a motion of Attorney William Kunstler for 
i. five to withdraw as counsel for the defendant Seale, the fol- 
lowing occurred in open court. 

MR. SEALE: Can I speak on that and answer his argument? 

I HE COURT: No. This is not your motion, sir. Your motion 
!> « been decided. 

'MR. SEALE: In other words, I can’t speak in behalf of 

my *idf? 

THE COURT: Not at this time, sir. 

MR. SEALE: Why not? 

“THE COURT: Because this is your lawyer’s motion. 

"MR. SEALE: That ain’t my lawyer. 

HIE COURT: This is not your motion. This is the motion of 
Mi William Kunstler for leave to withdraw as your lawyer. 

"MR. SEALE: Well, this man has misconstrued a whole lot of 
* i tings concerning my right to defend myself and he knows he did. 

They can jack you up and get you to sit up there and say 
•Urn, crazy stuff concerning my right to defend myself. 

THE COURT: I would request the marshal to ask the young 
•min to sit down. 

MR. SEALE: Well, I want my right to defend myself and this 
“win knew, I indicated to him he was not my counsel at the very 
ginning when I first got here and arrived here and was in jail. 

IIIE COURT: That motion— since you will not listen to the 
- unit, you may sit down. 

Have him sit down, Mr. Marshal. 

MR. SEALE: I still want my right to defend myself. A 
iilmad operation, and you know it, from Nixon on down. They 
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got you running around here violating my constitutional rights 
Item No. 6: 

During the morning session on October 22nd, 1969, in il 
presence of the jury . . . the following occurred: 



“MR. SCHULTZ: Your Honor, before the next witness teslih- 
would it be possible if the Court would permit the Governnui 
—well, we haven’t offered the picture, as a matter of fact. Wc lu\ 
the picture of the boy with the black power symbol fist on I 
sweat shirt that was identified by Officer Tobin and Carceraim 
the boy— 

“THE COURT: Is that Government’s Exhibit 14? 

“MR. SCHULTZ: That’s the one .... We are going to move i 
offer that exhibit in evidence at this time .... 

“THE COURT: Show it to counsel. 
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MR. SEALE: That’s not a black power sign. Somebody 
.meet the Court on that. It’s not the black power sign. It’s the 
power to the people sign. 

1 1 he Black Panther Party does not support the idea of Black 
v »wci. Instead it calls for Power to the People, by whom it means 
*lt oppressed people, black as well as white. Schultz could hardly 
i.ive been expected to grasp this doctrinal subtlety, nor could 
bulge Hoffman. To Seale, on the other hand, it is of great 
importance.] 

I HE COURT: Mr. Marshal, will you stop the talking, please. 

MR. SEALE: Yes, but that is still wrong, Judge Hoffman. It’s 
■ ,i black power sign. It’s a power to the people sign, and he is 
I* liberately distorting that and that’s a racist technique. 

MR. SCHULTZ: If the Court please, this man has repeatedly 
tiled me a racist— 

MR. SEALE: Yes, you are. You are, Dick Schultz. 

”MR. SCHULTZ: And called Mr. Foran a racist— 

'THE COURT: Ladies and gentlemen of the jury, I will ask 
t«iu to leave the Court. Mr. Marshal, remove the ladies and 
r- ntlcmen of the jury: 

"( The following proceedings were had in open court, out of the 
I'M ', nice and hearing of the jury:) 

THE COURT: Mr. Seale and Mr. Kunstler, your lawyer, I 
» hi i s I admonish you that such outbursts are considered by the 
• ..mi to be contemptuous, contumacious, and will be dealt with 
tppiopriately in the future. 

MR. KUNSTLER: Your Honor, the defendant was trying to 
!. Inid himself, and I have already indicated my— 

" IIIE COURT: The defendant was not defending himself. 

’MR. SEALE: l was, too, defending myself. Any time anybody 
i vi \ me the wrong symbol in this courtroom is deliberately— 

IIIE COURT: He is not addressing me with authority- 

"MR. SEALE: -distorting, and put it on the record. 

IIIE COURT: Instruct that man to keep quiet. 

MR. SEALE: I want to defend myself and ask him if he isn’t 
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lying, and he is going to put that lying crap on the record N 
siree-I am not going to sit here and get that on the record I ... 
going to at least let it be known— request that you understand il. ■ 
this man is erroneously representing symbols directly related i. 
the party of which I am chairman.” 


Item No. 7: 

In the afternoon session on October 22nd, 1969, the Conn 
informed the defendant Seale that the Court would supervise 1 1 •• 
decorum in the courtroom and the following occurred in ojm i 
court: 

“MR. SEALE: They don’t take orders from racist judges, but I 
can convey the orders for them and they will follow them. 

[Seale is referring to a group of Panthers in the spec la lot 
section.] 

“THE COURT: If you continue with that sort of thing, y.m 
may expect to be punished for it. I warned you right through Hi. 
trial and I warn you again, sir. 

“Bring in the jury. 

“MR. SEALE: We protested our rights for four hundred y< n 
and we have been shot and killed and murdered and brutali/. .i 
and oppressed for four hundred years because of- 

“THE COURT: There is another instance, that outburst nn 
appear of record and it does. 

“Did you get it, Miss Reporter? 

“THE REPORTER: Yes, sir. 

“MR. SEALE: I hope you got my part for the record, in., 
concerning that. Did you get that, ma’am? 

“THE REPORTER: Yes, sir. 

“MR. SEALE: Thank you. 

“THE COURT: And that outburst also. 

“MR. DELLINGER: I think you should understand we supp* • 
Bobby Seale in this— at least I do. [Mr. Dellinger is a defendant I 

“THE COURT: I haven’t asked you for any advice here, sit 
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“MR. SEALE: If you let me defend myself, you could instruct 

• nr on the proceedings that I can act, but I have to just— 

'THE COURT: You will have to be quiet. 

“MR. SEALE: All I have to do is clear the record. I want to 

• !r lend myself in behalf of my constitutional rights. 

“THE COURT: Let the record show that the defendant Seale 
hr, refused to be quiet in the face of the admonition and 
dn eel ion of the Court. 

“MR. SEALE: Let the record show that Bobby Seale speaks 
•ni in behalf of his constitutional rights, his right to defend 
himself, his right to speak in behalf of himself in this courtroom. 
“THE COURT: Again let the record show that he has dis- 

• •heyed the order of the Court. 

“Bring in the jury, Mr. Marshal. 

“MR. SEALE: Please do.” 

Item No. 8: 

A I the opening of the morning session on October 27, 1969, 
I hr following occurred in open court: 

“THE COURT: Ladies and gentlemen of the jury, good morn- 

IMK. 

“MR. SEALE: Good morning, ladies and gentlemen of the jury. 

\ • I said before, I hope you don’t blame me for anything. 

“THE COURT: Mr. Marshal, will you tell that man to sit down. 
“THE MARSHAL: Take a seat, Mr. Seale. 

“MR. SEALE: I know- 

“THE COURT: Mr. Marshal, I think Mr. Seale is saying 
'•mo thing there. 

“MR. SEALE: I know I am saying something. You know I am 
i ling ready to speak out in behalf of my constitutional rights 
•i tm, don’t you? 

“ I HE COURT: I will ask you to sit down, sir. 

“THE MARSHAL: Sit down. 

“MR. SEALE: You also know I am speaking out for the right 
defend myself again, don’t you, because I have that right as a 
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defendant, don’t I? 

“THE COURT: I will have to ask you to sit down sir. 

“MR. SEALE: You know what I am going to say, doiTl yn». 

“THE COURT: No, I don’t. 

“MR. SEALE: Well, I said it before. 

“THE COURT: I don’t know what you are going to say .m 
you have a very competent lawyer of record here. 

“MR. SEALE: He is not my lawyer and you know I fired hn> 
before that jury was even picked and put together. 

“THE COURT: Will you ask him to sit down, Mr. Marshal? 

“THE MARSHAL: Sit down, Mr. Seale. 

“MR. SEALE: What about my constitutional right to dcln. 
myself and have my lawyer? 

“THE COURT: Your constitutional rights— 

“MR. SEALE: You are denying them. You have been deny ii«i 
them. Every other word you say is denied, denied, denied, denial 
and you begin to oink in the faces of the masses of the people ..i 
this country. That is what you begin to represent, the corrupt ne 
of this rotten government, or four hundred years. 

“THE MARSHAL: Mr. Seale, will you sit down. 

“MR. SEALE: Why don’t you knock me in the mouth? Try lli.ii 

“THE MARSHAL: Sit down. 

“THE COURT: Ladies and gentlemen of the jury, I regret l Ini 
I will have to exuse you. 

“MR. SEALE: [To the jury] I hope you don’t blame me f 
anything and those false lying notes and letters that were sent tlm 
said the Black Panther Party threatened that jury, it’s a lie, .m 
you know it’s a lie, and the government did it to taint the jin 
against me. 

“(The following proceedings were had in open court, out ot tin 
presence and hearing of the jury:) 

“MR. SEALE: You got that? This racist and fascist admim 
trative government with its superman notions and comic bnni 
politics. We’re hip to the fact that Superman never saved no bl.u 
people. You got that? 
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"MR. KUNSTLER: I might say, your Honor, you know 
thiii I have tried to withdraw from this and you know that Mr. 
Si', lie 

“THE COURT: I don’t know what you tried to do. I know 
mu appearance is of record, and I know I have your assurance 
.I ally of record that you represent this man. 

"MR. KUNSTLER: You have a withdrawal of that assurance, 
your Honor. You knew that on September 30th, you knew that 
Mi Scale had discharged me. 

“THE COURT: You represent him and the record shows it. 

“MR. KUNSTLER: Your Honor, you can’t go on those seman- 
lli . This man wants to defend himself. 

“THE COURT: This isn’t semantics. I am not fooled by all of 
1 1 1 is business. 

"MR. SEALE: I still demand the right to defend myself. You 
ne not fooled? After you have walked over people’s constitutional 
tights? 

THE MARSHAL: Sit down, Mr. Seale. 

“MR. SEALE: After you done walked over people’s constitu- 
tional rights, the Sixth Amendment, the Fifth Amendment, and 
t hr phoniness and the corruptness of this very trial, for people to 
Ikivc a right to speak out, freedom of speech, freedom of 
iv.umbly, and et cetera. You have did everything you could with 
those jive lying witnesses up there presented by these pig agents of 
tin* Government to lie and say and condone some rotten racists, 
hisi ist crap by racist cops and pigs that beat people’s heads-and I 
•Irinand my constitutional rights— demand— demand— 

“Call in the jury. 

‘THE COURT: Will the Marshal bring in the jury, please.” 


Ilnn No. 9: 

During the direct examination of the witness William Frapolly 
.it October 27, 1969, the following occurred: 
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MR. SEALE: I object to that because my lawyer is not here. I 
have been denied my right to defend myself in this courtroom. I 
object to this man’s testimony against me because I have not been 
allowed my constitutional rights. 

THE COURT: I repeat to you, sir, you have a lawyer. Yom 
lawyer is Mr. Kunstler, who represented to the Court that lie 
represents you. 

“MR. SEALE: He does not represent me. 

THE COURT : And he has filed an appearance. 

“Ladies and gentlemen, 1 will excuse you. 

“(The following proceedings were had in open court, out of the 
presence and hearing of the jury:) 

MR. KUNSTLER: May I say I have withdrawn or attempted to 
withdraw. 

MR. SEALE: The defense filed a motion before the jury evei 
heard any evidence, and I object to that testimony. 

THE COURT: For your information, sir, I do not hear parties 
to a case who are not represented by lawyers. You are represented 
by a lawyer. 

“MR. SEALE: I am not represented by a lawyer. I am not 
represented by Charles Garry for your information. 

“THE MARSHAL: Sit down, Mr. Seale. 

THE COURT: Now you just keep' on this way and— 

“MR. SEALE: Keep on what? Keep on what? 

“THE COURT: Just sit down. 

“MR. SEALE: Keep on what? Keep on getting denied my 
constitutional rights? 

“THE COURT: Will you be quiet? 

MR. SEALE: I object to that man’s— can’t I object to that 
man there sitting up there testifying against me and my constitu- 
tional rights denied to my lawyer being here? 

“Now I still object. I object because you know it is wrong. You 
denied me my right to defend myself. You think black people 
don t have a mind. Well, we got big minds, good minds, and we 
know how to come forth with constitutional rights, the so-called 
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constitutional rights. I am not going to be quiet. I am talking in 
behalf of my constitutional rights, man, in behalf of myself, that’s 
my constitutional right to talk in behalf of my constitutional 
lights. 

“THE COURT: Bring in the jury, Mr. Marshal. 

“MR. SEALE: I still object to that man testifying against me 
without my lawyer being here, without me having a right to 
defend myself. 

“Black people ain’t supposed to have a mind? That’s what you 
l h ink. We got a body and a mind. I wonder, did you lose yours in 
l he Superman syndrome comic book stories? You must have, to 
deny us our constitutional rights. 

“THE COURT: Are you getting all of this, Miss Reporter? 

“MR. SEALE: I hope she gets it all. 

“(The following proceedings were had in open court, within the 
presence and hearing of the jury:) 

“MR. SEALE: Taint the jury against me, send them threatening 
letters that 1 never sent, and you know it’s a lie, you keep them 
away from their homes and they blame me every time they come 
in this room because they are being kept away from their homes, 
and you did it. 

“THE COURT : Are you going to stop, sir? 

“MR. SEALE: I am going to talk in behalf of my constitutional 
rights. 

“THE COURT: You may continue, sir, with the direct exami- 
nation of this witness. 

“And I note that your counsel has remained quiet during your 
dissertation. 

“MR. SEALE: You know what? I have no counsel here. I fired 
l hat lawyer before that jury heard anything and you know it. That 
jury hasn’t heard all of the motions you denied behind the scenes. 
How you tricked that juror out of that stand there by threatening 
her with that jive letter that you know darned well I didn’t send, 
which is a lie. And they blame me every time they are being kept 
from their loved ones and their homes. They blame me every time 
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they come in the room. And I never sent those letters, you know 
it. 

“THE COURT: Please continue with the direct examination 


On October 28, 1969— this is Item No. 10— on October 28, 
1969, during the afternoon session, while the witness William 
Frapolly was testifying on cross-examination, the following 
occurred in open court: 

“THE COURT: Mr. Weinglass, do you want to cross-examine 
this witness? 

“MR. SEALE: I would like to request to cross-examine tilt- 
witness. 

“THE COURT: You have a lawyer here. 

“MR. SEALE: That man is not my lawyer. The man made- 
statements against me. Furthermore, he violated Title 1892 of the 
United States. Well, you are still violating it. [Title 42 US Code 
Section 1981 refers to a Reconstruction statute granting black 
men equal protection under the law. Seale’s reference to 1892 is 
an error.] 

“THE MARSHAL: Sit down, Mr. Seale. 

“MR. SEALE: You violated the Code. You violated the United 
States laws against my rights. 

“THE COURT: Mr. Marshal, will you ask Mr. Seale to sit down 
in his chair? 

“MR. SEALE: You are violating Title 42, United States Crini 
inal Code. You are violating it because it states that a black man 
cannot be discriminated against in his legal defense. 

“THE COURT: Will you sit down, Mr. Seale? 

“MR. SEALE: It is an old reconstruction law and you won ! 
recognize it. So I would like to cross-examine the witness. 

“THE COURT: Will you sit down, sir? 

“MR. SEALE: I still want to cross-examine the witness. 

“THE COURT: You may not. 

“A MARSHAL: May I remove the jury, please? 


222 


THE TRIAL OF BOBBY SEALE 


“THE COURT: Ladies and gentlemen of the jury, you may be 
i-xused.” 

After the jury was exused, the defendant Seale continued to 
refuse to obey the order of the Court to remain silent. Thereupon 
l lie following occurred in open court: 

“THE COURT: Let the record show that the defendant— 

“MR. SEALE: Let the record show you violated that and a 
black man cannot be discriminated against in relation to his legal 
defense and that is exactly what you have done. You know you 
have. Let the record show that. 

“THE COURT: The record shows exactly to the contrary. 

“MR. SEALE: The record shows that you are violating, that 
you violated my constitutional rights. I want to cross-examine the 
witness. I want to cross-examine the witness. 

“THE COURT: Bring in the jury, Mr. Marshal, and we will let 
(hem go for this evening. 

I admonish you, sir, that you have a lot of contemptuous 
conduct against you. 

“MR. SEALE: I admonish you. You are in contempt of 
people’s constitutional rights. You are in contempt of the constitu- 
tional rights of the mass of the people of the United States. You 
are the one in contempt of people’s constitutional rights. I am not 
in contempt of nothing. You are the one who is in contempt. The 
people of America need to admonish you and the whole Nixon 
administration. 

Let me cross-examine the witness. You won’t even let me 
read— you wouldn’t even let me read my statement this morning, 
my motion this morning, concerning the fact that I wanted a copy 
of the transcript for my own legal defense. 

“THE COURT: Bring in the jury. 

“Is he getting the jury? 

“THE CLERK: Yes, your Honor. 

“THE COURT: Tell him to just bring them before the box. 

“MR. SEALE: I want to cross-examine the witness. 
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“MR. HAYDEN: Let the record show the judge was lauglnnj 
[Mr. Hayden is a defendant.] 

“MR. SEALE: Yes, he is laughing. 

“THE COURT: Who made that remark? 

“MR. FORAN: The defendant Hayden, your Honor, made ilu 
remark. 

“MR. SEALE: And me. 

“THE COURT: Let the record show that— 

“MR. SEALE: I still want to cross-examine the witness in 
defend myself.” 

The jury was then returned to the courtroom to be excused Ini 
the day, during which time, the defendant Seale continued in 
speak. Thereafter, the following occurred in open court: 

“THE COURT: You may sit down. 

“I must admonish the defendant and his counsel— 

“MR. SEALE: Counsel ain’t got nothing to do with it. I’m my 
own counsel. 

“THE COURT: You are not doing very well for yourself. 

“MR. SEALE: Yes, that’s because you violated my constilu 
tional rights, Judge Hoffman. That’s because you violated them 
overtly, deliberately, in a very racist manner. Somebody ought In 
point out the law to you. You don’t want to investigate it to see 
whether the people get their constitutional rights. 68,000 black 
men died in the Civil War for that right. That right was made 
during the Reconstruction period. They fought in that war and 
68,000 of them died. That law was made for me to have my 
constitutional rights. 

“THE COURT: Do you want to listen to me for a moment? 

“MR. SEALE: Why should I continue to listen to you unless 
you are going to give me my constitutional rights? Let me defend 
myself. 

“THE COURT: I am warning you, sir, that the law— 

“MR. SEALE: Instead of warning, why don’t you warn me I 
have got a right to defend myself, huh? 
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“THE COURT- I am warning you that the Court has the right 
1() gag you. I don’t want to do that. Under the law you may be 

I'.igged and chained to your chair. 

“MR. SEALE: Gagged? I am being railroaded already. I am 

being railroaded already. 

“THE COURT: The Court has that right and I— 


“MR. SEALE: The Court has no right whatsoever. The Court 
has no right to stop me from speaking out in behalf of my 
constitutional rights because it is denying me the constitutional 
rights to speak out in behalf of myself and my legal defense. 

“THE COURT: The Court will be in recess until tomorrow 

morning at ten o’clock. 
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THE MARSHAL: Everyone will please rise. 

MR. SEALE: I am not rising. I am not rising until l„ 
recognizes my constitutional rights. Why should I rise for him? II. 
is not recognizing— 

“THE COURT: Mr. Marshal- 
“MR. SEALE: I am not rising.” 


Item 11, on October 29, 1969, during the morning session, (hr 
following occurred in open court: 

MR. SCHULTZ: If the Court please, before you came ini<< 
this courtroom, if the Court please, Bobby Seale stood up and 
addressed this group. [Mr. Schultz is referring to the group <.| 
Panthers who had come to Court that morning.] 

“MR. SEALE: That’s right, brother. 

MR. SCHULTZ: And Bobby Seale said if he is— 

MR. SEALE: 1 spoke on behalf of my constitutional righls. I 
have a right to speak in behalf of my constitutional rights. Thai', 
right. 

MR. SCHULTZ: And he told those people in his audience, il 
the Court please-and I want this on the record. It happened this 
morning-that if he’s attacked, they know what to do. 

MR. SEALE: I can speak on behalf of my constitutional 
rights, too. 

“MR. SCHULTZ: He was talking to these people about an 
attack by them. 

“MR. SEALE: You’re lying. Dirty liar. I told them to defend 
themselves. You are a rotten racist pig, fascist liar, that’s what yon 

are. You’re a rotten liar. You’re a rotten liar. You are a fascist pi r 
liar. 

I said they had a right to defend themselves if they arc 
attacked, and 1 hope that the record carries that, and I hope the 
record shows that tricky Dick Schultz, working for Richard Nixon 
and administration all understand that tricky Dick Schultz is a liar, 
and we have a right to defend ourselves, and if you attack me I 
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will defend myself. 

“SPECTATORS: Right on.” 

Mr. Marshal, -I will direct the marshals to clear the courtroom 
in the event that laughter occurs again. Clear the courtroom of 
spectators if that occurs again. 

Let the record show now that there was loud laughter among 
l lie spectators. 

“MR. SCHULTZ: If the Court please, that is what he said, just 
;is he related it. 

“MR. SEALE: You’re darned right. 

“MR. SCHULTZ: In terms of a physical attack by the people 
in this — 

“MR. SEALE: A physical attack by those damned marshals, 
(hat’s what I said. 

“THE COURT: Let- 

“MR. SEALE: And if they attack any people they have a right 
to defend themselves, you lying pig. 

“THE COURT: Let the record show the tone of Mr. Seale’s 
voice was one shrieking and pounding on the table and shouting. 
That will be dealt with appropriately at some time in the future.” 

The defendant Seale then continued to speak after the jury 
entered the courtroom, and the Court then excused them. After 
(he jury left, the defendant Seale made the following comment to 
(he Court: 

“MR. SEALE: If a witness is on the stand and testifies against 
me and I stand up and speak out in behalf of my right to have my 
lawyer and to defend myself and you deny me that, I have a right 
to make those requests. I have a right to make those demands on 
my constitutional rights. I have a constitutional right to speak, and 
if you try to suppress my constitutional right to speak out in 
behalf of my constitutional rights, then I can only see you as a 
bigot, a racist, and a fascist, and I have said before and clearly 
indicated on the record.” 
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Item No. 12, on October 29, 1969, during the morning session 
when the cross-examination of the witness Frapolly was com 
pleted, the following occurred in open court: 

THE COURT: Is there any redirect examination? 

MR. SEALE: Before the redirect, I would like to requcsi 
again— demand, that I be able to cross-examine the witness. M\ 

lawyer is not here. I think I have a right to defend myself in this 
courtroom. 

“THE COURT: Take the jury out, and they may go to lunch 
with the usual order. 

MR. SEALE: You have George Washington and Benjamin 
Franklin sitting in a picture behind you, and they were slave 
owners. That’s what they were. They owned slaves. You are acting 
in the same manner, denying me my constitutional rights being 
able to cross-examine this witness. 

(The following proceedings were had in open court, out of the 
presence and hearing of the jury:) 

“MR. SEALE: You have had direct examination, we have 
cross-examination by the other defendants’ lawyers, and I have a 
right to cross-examine the witness. 

JHE COURT: Mr. Seale, I have admonished you previously 

^ MR. SEALE: I have a right to cross-examine the witness. 

THE COURT: -what might happen to you if you keep on 
talking- F 

“MR. SEALE: I still have the right to cross-examine the witness. 
Why don t you recognize my constitutional rights? 

THE COURT: Mr. Kunstler has his appearance on record here 
as your attorney. 

“MR. SEALE: He is not. He is not. He is not my lawyer, and 
you know that. 

“THE COURT: He is. I don’t know- 

MR. SEALE: You know that. 

“THE COURT: I know that he is, and I know this is just an 
entire device here— 
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“MR. SEALE: He is not my lawyer. You have forced-you have 
made your choice of who you think should represent me. That is 
not true. I make the choice of Charles R. Garry to represent me. 

“THE COURT: We are going to recess now, young man. If you 
keep this up— 

“MR. SEALE: Look, old man, if you keep up denying me my 
constitutional rights, you are being exposed to the public and the 
world that you do not care about people’s constitutional rights to 
defend themselves. 

“THE COURT: I will tell you that what I indicated yesterday 
might happen to you— 

“MR. SEALE: Happen to me? What can happen to me more 
(hat what Benjamin Franklin and George Washington did to black 
people in slavery? What can happen to me more than that? 

“THE COURT: And I might add since it has been said here 
that all of the defendants support you in your position that I 
might conclude that they are bad risks for bail, and I say that to 
you, Mr. Kunstler, that if you can’t control your client— 

“MR. SEALE: I still demand my constitutional rights as a 
defendant in this case to defend myself. I demand the right to be 
able to cross-examine this witness. He has made statements against 
me and I want my right to— 

“MR. SCHULTZ: May the record show, if the Court please, 
that while the marshals were seating Bobby Seale, pushing him in 
the chair, the defendant Dellinger physically attempted to interfere 
with the marshals by pushing them out of the way. [Mr. Dellinger, 
a pacifist, held his elbows to his ribs, raised his hand to protect his 
face, and placed his body between the marshals and Mr. Seale.] 

“MR. SEALE: 1 want my rights. I want my rights to defend 
myself. I want my right to defend myself in this trial. I want my 
rights recognized. 

“THE COURT: Mr. Kunstler, I will address you if you will 
stand up. 

“MR. KUNSTLER: I was going to address you, your Honor, 
because you had made some remarks— 
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“MR. SEALE: He doesn’t represent me. You can address him 
all you want. He doesn’t represent me. He doesn’t represent me. 
You can addresss him all you want. 

“They are the ones that’s pushing me. 

“MR. KUNSTLER: Your Honor, you made a threat about my- 

“THE COURT: I tell you that Mr. Dellinger— if that is his 
name— has said here that they support the performances of this 
man, the statements of this man. 

[Judge Hoffman has difficulty remembering the names of the 
defendants. Earlier he had referred to Mr. Dellinger as Dillinger 
and as Derringer.] 

“MR. KUNSTLER: They support his right to have a lawyer or 
to defend himself. 

“THE COURT: You told me you were his lawyer. 

“MR. KUNSTLER: Your Honor- 

“MR. SEALE: He is not my lawyer. 

“THE COURT: 1 have the transcript right here. 

“MR. KUNSTLER: Your Honor, we have gone over that. 

“MR. SEALE: I told you I fired him before the trial began. 

“THE COURT: You haven’t explained— 

“MR. KUNSTLER: I have explained it fully. I have been 
discharged— 

“THE COURT: No, you haven’t and you will. 

“MR. KUNSTLER: I told you on the 27th and I told you on 
the 30th. [Mr. Kunstler is in error. He had indicated he was not 
serving as Seale’s counsel on the 26th.] 

“THE COURT: I tell you some day you will have to explain it. 

“MR. KUNSTLER: That is another threat to the lawyers, your 
Honor. We have had so many that— 

“THE COURT : Now I will tell you this, that since it has been 
said here that all of the defendants support this man in what he is 
doing, I over the noon hour will reflect on whether they are good 
risks for bail and I shall give serious consideration to the termina- 
tion of their bail if you can’t control your clients, and you 
couldn’t yesterday afternoon. 
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“MR. SEALE: I am not-I am not a defendant-he is not my 
lawyer. I want my right to defend myself. I want my right to 
defend myself. 

“MR. KUNSTLER: Your Honor, they said this morning they 
supported fully his right to defend himself or have his lawyer of 
choice, and if that is the price of their bail, then 1 guess that will 
have to be the price of their bail. 

“THE COURT: Let me tell you- 

“MR. SEALE: 1 have the right to defend myself. That’s what 
you— 

“THE COURT: Will you, Mr. Marshal, have that man sit down. 

“MR. SEALE: You trying to make jive bargaining operations 
and that’s different from the right I have. I have a right to defend 
myself. I still have a right to defend myself whether you sit me 
down or not. I still got a right to defend myself. I got a right to 
speak on behalf of my defense. I have a right to speak out in 
behalf of my defense, and you know it. You know it. Why don’t 
you recognize my right to defend myself? 

“MR. SCHULTZ: May the record show that the defendant 
Dellinger did the same thing just now? 

“THE COURT: I saw it myself. 

“MR. KUNSTLER: Your Honor, he is trying to see what is 
happening. 

“MR. SEALE: I want the constitutional right to defend myself. 

I want the right to cross-examine the witness, and why don’t you 
recognize the law of this land and give me my constitutional right 
to defend myself?” 

Item No. 13: 

At the beginning of the afternoon session on October 29, 1 969, 
Court and counsel engaged in a lengthy colloquy during which the 
following occurred: 

“MR. KUNSTLER: Your Honor, I would just like about two 
minutes to respond. 
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“MR. SEALE: Since he made all of these statements, can I say 
something to the Court? 

“THE COURT: No, thank you. 

“MR. SEALE: Why not? 

THE COURT: Because you have a lawyer and I am not going 
to go through that again. 

“MR. SEALE: He is not my lawyer. How come I can’t say 
nothing? He has distorted everything, and it relates to the fact I 
have a right to defend myself. 

THE COURT: I ask you to sit down. If there has been any 
distortion by anybody, I am perfectly capable of understanding it. 

“MR. SEALE: I don’t think you will. See? I don’t think yon 
will. Your past actions of denying me the constitutional right to 
defend myself— 

“THE COURT: Did you want to reply, Mr. Kunstler? 

“MR. SEALE: Yes, I did. I wanted to reply. 

THE COURT: I was talking to Mr. Kunstler, if you don’t mind.'’ 

The colloquy continued and the Court thereafter sent the jury 
into the jury room at which time the following occurred: 

“MR. KUNSTLER: Then I have nothing further to say, your 
Honor. 

“THE COURT: Bring in the jury, please. 

“MR. SEALE: What about Section 1982, Title 42 of the Code 
where it says the black man cannot be discriminated against in my 
legal defense in any court in America? 

THE COURT: Mr. Seale, you do know what is going to 
happen to you- 

MR. SEALE: You just got through saying you observed the 
laws. That law protects my right not to be discriminated against in 
my legal defense. Why don’t you recognize that? Let me defend 
myself. From the first time when 1 asked-when I attempted to 
make an opening statement, and you stopped me and denied me 
that right — 

THE COURT: I will not hear you now. I am asking you to be 
silent. 
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“MR. SEALE: I want to know will you— oh, look— it’s a form 
of racism, racism is what stopped my argument. 

“THE COURT: Hold the jury, Mr. Marshal. 

“MR. SEALE: My argument is and I still argue the point that 
you recognize my constitutional rights to defend myself. 

“THE COURT: Mr. Seale, do you want to stop or do you want 
me to direct the marshal— 

“MR. SEALE: I want to argue the point about this so you can 
get an understanding of the facts I have a right to defend myself. 

“THE COURT : We will take a recess. [The Judge addresses the 
marshals.] Take that defendant into the room there and deal with 
him as he should be dealt with in this circumstance. 

“MR. SEALE: I still want to be represented. I want to 
represent myself. 

“THE MARSHAL: Mr. Kunstler, will you instruct the defend- 
ants, sir, that it is the order of the Court that they will arise upon 
the recess? 

“MR. KUNSTLER: If that is a direction of the Court, I 
certainly will pass it on. 

“THE COURT: Let the record show none of the defendants 
have stood at this recess in response to the Marshal’s request. The 
Court will be in recess for a few minutes. 

“MR. SEALE: Let the record show that— 

“THE MARSHAL: This Court will take a brief recess. 

“MR. SEALE: Let the record show—” 

In an attempt to maintain order in the courtroom, the Court 
thereupon ordered the defendant Seale removed from the court- 
room at which time he was forcibly restrained by binding and 
gagging. 

The defendant Seale was then returned to the courtroom but 
continued to shout through the gag. The Court then ordered the 
Marshal to reinforce the gag. The gag was then reinforced and the 
defendant Seale was returned to the courtroom. Eventually the 
jury was allowed in the courtroom for the afternoon session. 


233 


THE TRIAL OF BOBBY SEALE 

Item No. 14: 

On October 30, 1969, at the opening of the morning session 
the Court ordered the marshal to adjust the restraint on the 
defendant Seale after he had complained of discomfort. Thereupon 
the following occurred in open court: 

“THE COURT: If the marshal has concluded that he needs 
assistance, of course. 

[Upon the request of Mr. Weinglass and with the agreement ol 
Mr. Schultz, Judge Hoffman orders the marshal to loosen tin- 
elastic bandage which has begun to choke Mr. Seale.] 

“I will excuse, you ladies and gentlemen of the jury, with my 
usual orders. 

(The following proceedings were had in open court, out of the 
presence and hearing of the jury:) 

“MR. KUNSTLER: Your Honor, are we going to stop this 
medieval torture that is going on in this courtroom? I think this is 
a disgrace. 

“MR. RUBIN: This guy is putting his elbow in Bobby’s mouth 
and it wasn’t necessary at all. [Mr. Rubin is a defendant. He refers 
to a very large Negro marshal who has attempted to silence Mr 
Seale.] 

“MR. KUNSTLER: This is no longer a court of order, your 
Honor; this is a medieval torture chamber. It is a disgrace. They 
are assaulting the other defendants also. 

“MR. RUBIN: Don’t hit me in my balls, mother fucker. [The 
Judge declined to read these obscenities and the one that follows 
into the record, asking the reporter to add them later. He 
explained his reluctance on the ground that there were women and 
young people in the courtroom.] 

“MR. SEALE: This mother fucker is tight and it is stopping my 
blood. 

“MR. KUNSTLER: Your Honor, this is an unholy disgrace to 
the law that is going on in this courtroom and I as an American 
lawyer feel a disgrace. 

“MR. FORAN: Created by Mr. Kunstler. 

“MR. KUNSTLER: Created by nothing other than what you 
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have done to this man. 

MR. HOFFMAN: You come down here and watch it, Judge 
[Mr. Hoffman is a defendant.] 

“MR. FORAN: May the record show that the outbursts are by 
the defendant Rubin. 

“MR. SEALE: You fascist dogs, you rotten, low-life son-of-a- 
bitch.” 

[Mr. Seale is addressing the Negro marshals.] 

MR. SEALE: [Interrupts the Judge’s reading from the tran- 
script] That was right after I got hit in the testes by your 
marshals who attacked me. 

THE COURT: [After Mr. Seale’s interruption. Judge Hoffman 
continues to quote Seale from the transcript.] “I am glad I said it 
about Washington used to have slaves, the first President- 

MR. DELLINGER: Somebody go to protect him. 

“MR. FORAN: Your Honor, may the record show that that is 
Mr. Dellinger saying someone go to protect him and the other 
comment is by Mr. Rubin. 

“MR. RUBIN: And my statement, too. 

“THE COURT: Everything you say will be taken down. 

MR. KUNSTLER: Your Honor, we would like the names of 
the marshals. We are going to ask for a judicial investigation of the 
entire condition and the entire treatment of Bobby Seale. 

THE COURT: You ask for anything that you want. When you 
egm to keep your word around here that you gave the Court, 
perhaps things can be done 

MR. KUNSTLER: I just feel so utterly ashamed to be an 
American lawyer at this time. 

THE COURT: You should be ashamed of your conduct in this 
case, sir.” 

Thereafter, because of the chaos in the courtroom, the morning 
session of court recessed. 

Item No. 15: 

During the afternoon session on Thursday, October 30th, 1969, 
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the following occurred: 

“MR. SEALE: [Through his gag] I would like to cross-examine 
the witness. I want to cross-examine the witness. 

“THE COURT: Ladies and gentlemen of the jury, I will have to 
excuse you. 

“MR. SEALE: My constitutional rights have been violated. The 
direct examination is over, cross-examination is over, I want to 
cross-examine the witness. 

“THE COURT: Please be quiet, sir. I order you to be quiet. 

“MR. SEALE: I have a right to cross-examine the witness. I 
want to cross-examine the witness at this time. I object to you not 
allowing me to cross-examine the witness. You know I have a right 
to do so. 

“THE COURT: Ladies and gentlemen of the jury, you are 
excused until tomorrow morning at ten o’clock. I must order you 
not to talk with anybody about this case, or let anybody speak 
with you about it, do not read the newspapers or any other 
journals. Do not listen to radio or television or look at television. 
If anybody attempts to communicate with you about this case in 
any manner, please get in touch with the United States Marshal 
who will in turn lay the matter before me. 

“You are excused until tomorrow morning at ten o’clock .... 
Mr. Marshal, you may take the jury out. 

“(The following proceedings were had in open court, out of the 
presence and hearing of the jury:) 

“THE COURT: Now I want to tell you, Mr. Seale, again— I 
thought you were going to adhere to my directions. You sat there 
and did not during this afternoon intrude into the proceedings in 
an improper way. 

“MR. SEALE: I never intruded until it was the proper time for 
me to ask and request and demand that I have a right to defend 
myself and I have a right to cross-examine the witness. I sit 
through other cross-examinations and after the cross-examinations 
were over, I request, demanded my right to cross-examine the 
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witness, and in turn demanded my right to defend myself, since 
you cannot sit up here-you cannot sit up hefe and continue to 
deny me my constitutional rights to cross-examine the witness, my 
constitutional right to defend myself. I sit throughout other 
cross-examinations, I never said anything, and I am not attempting 
to disrupt this trial. I am attempting to get my rights to defend 
myself recognized by you. 

“THE COURT: You have employed one of the most competent 
criminal lawyers I have ever seen. 

“MR. SEALE: He is not employed by me. He is not, and you 
know Charles R. Garry is my only lawyer. He is not here. 

THE COURT: I have a written appearance here in his own 
handwriting. 

MR. SEALE: 1 fired him. He filed an appearance to see me in 
jail before the trial began. Mr. Charles Garry is the only one I ever 
agreed with that would be my trial counsel and you know that. 

THE COURT: I must tell you, sir, that time is running out. If 
you are going to persist in this sort of thing, the Court will have 
to deal appropriately with your conduct. 

MR. SEALE: I have a right to object. I have ? right- 

THE COURT. Mr. Marshal, the Court will be in recess. 

“MR. SEALE: I have a right to my constitutional rights. 

THE MARSHAL: The Court will be in recess until tomorrow 
morning at ten o’clock.” 


Item No. 16: 

On Wednesday, November 5th, 1969, during the morning 
session, following the direct examination of the witness Ray, the 
following took place: 

“MR. SEALE: I would like to approach the lectern. 

“THE COURT: You may not cross-examine, sir. 

MR. SEALE: Well, I think 1 have a right to cross-examine. 

THE COURT: No, you have no right in the circumstances of 
this case. 
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“MR. SEALE: Why did you follow me, could you please tell 
me, Mr. Witness— [The witness is a deputy sheriff of San Mateo 
County, California. He had observed Mr. Seale purchase a ticket at 
the San Francisco Airport, presumably to Chicago.] 

“THE COURT: Mr. Seale- 

“MR. SEALE: —at the airport? 

“THE COURT: Mr. Seale, I ask you to sit down. 

“MR. SEALE: Have you ever killed a Black Panther Party 
member? 

“THE COURT: Mr. Seale, I will have to ask you to sit down, 
please. 

“MR. SEALE: Have you ever been on any raids in the Black 
Panther Party’s offices or Black Panther Party members’ homes? 

“THE COURT: Mr. Seale, this is the third time I am asking 
you to sit down, as courteously as possible. 

“MR. SEALE: Why don’t you let me cross-examine the witness 
and defend myself? 

“THE COURT: Because you are not entitled to. You have a 
lawyer of record who signed his appearance in his own hand- 
writing. 

“MR. SEALE: This man was fired. He was not my lawyer 
before the jury heard one shred of evidence, before one witness 
even raised his hand to be sworn in the trial. The trial had not 
started until that happened. 

“THE COURT: You may not stand up— 

“MR. SEALE: This man is not my counsel. 

“THE COURT: Will you sit down, please. 

“MR. SEALE: He is not the representative of me. I am trying 
to defend myself. I’m being railroaded. 

“THE COURT: Will you sit down, sir. 

“MR. SEALE: Why can’t you see that I have a right to try and 
cross-examine witnesses, and I have a right to defend myself? 

“THE COURT: I am saying that you do not have the right at 
this juncture, sir ... . 

“MR. SEALE: Me, myself, my own person have no right to 
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defend myself? This is erroneous. It is a complete, complete oven, 
fascist attempt, fascist operation— 

“THE COURT : Ladies and gentlemen of the jury- 
JMR. SEALE: -of denying me my constitutional right. 

“THE COURT: Ladies and gentlemen of the jury, I ask you to 
leave the courtroom. 

(Whereupon the following further proceedings were had herein, 
in open court, outside the presence and hearing of the jury.) 

MR. SEALE: How about that? You are talking about insulting 
you. You are the one that is insulting me, insulting the people of 
the world, insulting the people of America, and you know it. 

“THE COURT: Gentlemen, we will recess until two o’clock.” 

Accordingly, it is therefore ordered that pursuant to the 
authority vested in this Court by Rule 42(a) of the Federal Rules 
of Criminal Procedure and by Title 18, United States Code, 
Section 401, the defendant Bobby Seale be punished for con- 
tempt. 

I will hear from you, Mr. Kunstler. 

MR. KUNSTLER: Your Honor, I have already indicated that 
because I have been discharged I can say nothing for Mr. Seale. He 
wants to be his own attorney, as your Honor has read at least 
thirty or forty times from your own opinion, and I think that I 
would be derelict in my duty to my understanding of my right 
and liability as an attorney were 1 to speak for him now. 

THE COURT: Mr. Seale, you have a right to speak now. I 
will hear you. 

MR. SEALE: For myself? 

THE COURT: In your own behalf, yes. 

MR. SEALE: How come I couldn’t speak before? 

THE COURT: This is a special occasion. 

MR. SEALE: Wait a minute. Now are you going to try to— you 
going to attempt to punish me for attempting to speak for myself 
before? Now after you punish me, you sit up and say something 
about you can speak? What kind of jive is that? I don’t under- 
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stand it. What kind of court is this? Is this a court? It must be a 
fascist operation like I see it in my mind, you know,— I don’t 
understand you. 

THE COURT : I am calling on you- 

MR. SEALE: You just read a complete record of me trying to 
persuade you, trying to show you, demonstrating my right, 
demonstrating to you the need, showing you all this stuff about 
my right to defend myself, my right to defend myself, history, 
slavery, et cetera; and you going to sit there and say something 
about, “OK, now you can speak”? 

What am I supposed to speak about? I still haven’t got the right 
to defend myself. I would like to speak about that. I would like 
to— since you let me stand up and speak, can I speak about in 
behalf of— can I defend myself? 

THE COURT: You may speak to the matters I have discussed 
here today, matters dealing with your contemptuous conduct. The 
law obligates me to call on you to speak at this time 

MR. SEALE: About what? About the fact that I want a right 
to defend myself? That’s all I am speaking about. 

THE COURT: No, about possible punishment foi contempt of 
court. 

MR. SEALE: Punishment? You’ve punished black people all 
your life. I mean, you, they even say you own a factory that 
produces raw materials to kill people in Vief Nam [the family of 
Judge Hoffman’s wife is involved in the Brunswick Corporation 
which produces war materials, among other things] , you know, so 
it’s nothing, death is nothing, I mean, if that is what you’re 
talking about, or putting me in jail, or prison, or hanging people, 
and all that stuff. I have nothing to say about that. I have 
something to say about the fact that I want to defend myself still. 
I want my rights, to be able to stand up and cross-examine the 
witnesses. I want that, so I don’t know what you’re talking about. 

THE COURT: I have tried to make it clear. 

MR. SEALE: All you make clear to me is that you don’t want 
me, you refuse to let me, you will not go by my persuasion, or 
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my arguments, my motions, my requests to be, to the extent of 
even having to shout loud enough to get on that record for that 
record so that they can hear me half the time. You don’t want to 
listen to me. You don’t want to let a man stand up, contend to 
you that that man is not my lawyer, show you and point out that 
fact, in fact, made motions and told you that I fired the man. 

And to stand up here and say, “Look, I have the right to 
defend myself, continuously over and over, even to the point just 
recently on Friday you recognized that I did have only one lawyer 
by letting this man and Thomas Hayden to go and to talk to 
Charles R. Garry to see about coming out here for me, which 
begin to show me that I was beginning to persuade you to do 
something, at least allow somebody to investigate my situation. 
Now what are you talking about? Now all of a sudden on the 
record? 

THE COURT: I want to make it clear. I don’t want to be 
questioned any further. The law gives you the right to speak out 
now in respect to possible punishment for contempt of court, sir. 

MR. SEALE. Well, the first thing, I’m not in no contempt of 
court. 1 know that. I know that I as a person and a human being 
have the right to stand up in a court and use his constitutional 
right to speak in behalf of his constitutional rights. That is very 
clear, I hope. That’s all I have to say. I still want to cross-examine 
the witnesses, I make those requests. I make my motions, and I 
make those requests, and I will continue to make those requests, 
hoping that once in one way along this trial, you will recognize 
my rights as a human being, a black man living under the scope 
and influence of a racist decadent America where the Government 
of the United States does not recognize the black people’s 
constitutional rights, and have never recognized them from 1867 
to the Dred Scott case situation, in a period of slaves you never 
recognized them, and here you are, and all I can say is that you’re 
probably acting in the same manner as Benjamin Franklin and 
George Washington. We are hep to that kind of business. 

THE COURT: Oh, but you are mistaken about that. 
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MR. SEALE: Oh, yes, you’re acting in the same manner as 
those courts acted in those periods of slavery history, and you 
know it. That’s what you’re doing. 

If a black man stands up and speaks, if a black man asks for his 
rights, if a black man demands his rights, if a black man requests 
his rights, what do you do? You’re talking about punishing. If a 
black man gets up and speaks in behalf of the world— 

THE COURT: Are you addressing me, sir? 

MR. SEALE: I’m talking. You can see I’m talking. 

THE COURT: That’s right, but if you address me, you’ll have 
to stand. 

MR. SEALE: Stand? Stand now. Now let’s see, first you said 
that I couldn’t stand. I got my suit. It’s going to a higher court, 
possibly the highest court in America. [A group of lawyers, 
including many blacks, had filed suit before another federal judge 
in Chicago on behalf of Mr. Seale’s right to defend himself. The 
suit was denied.] 

THE COURT: In conformity with the provision of Rule 42(a) 
of the Federal Rules of Criminal Procedure, I shall certify that the 
series of criminal contempts committed as described by the Court 
in its oral observations and specifications 1 to and including 16 
were committed in actual presence of the Court, and were seen or 
heard by the Court during the trial of the case of United States of 
America vs. David T. Dellinger and others, 69 CR 180. 

I find that the acts, statements, and conduct of the defendant 
Bobby Seale constituted a deliberate and wilful attack upon the 
administration of justice, an attempt to sabotage the functioning 
of the Federal Judiciary System, and misconduct of so grave a 
character as to make the mere imposition of a fine a futile gesture 
and a wholly insignificant punishment. Accordingly, I adjudge 
Bobby G. Seale guilty of each and every specification referred to 
in my oral observations, and the Court will impose— strike that— 
and the defendant Seale will be committed to the custody of the 
Attorney General of the United States or his authorized repre- 
sentative for imprisonment for a term of three months on each 
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and every specification, the sentences to run consecutively. 

[According to a recent Appeals Court ruling, a defendant in a 
contempt proceeding is entitled to a jury trial if the possible 
penalty exceeds six months. By sentencing Mr. Seale to sixteen 
terms of three months each Judge Hoffman presumably meant to 
circumvent this ruling.] 

I direct the United States Attorney to prepare from the oral 
remarks I made here a certificate of contempt for my signature 
together with a judgment and commitment order. 

How soon— you will have to get the reporter to have that 
written up for you. How soon, Miss Reporter, will it be before it 
is written? I am glad I have got both of you [reporters] here. 

THE REPORTER: Six o’clock. 

THE COURT: Get it to Mr. Foran as soon as you can, and I 
will ask Mr. Foran to get the certificate to me and the case will be 
continued until tomorrow morning. There will be an order in view 
of the disposition of this aspect of the case, there will be an order 
declaring a mistrial as to the defendant Bobby G. Seale and not as 
to any other defendants. 

MR. SEALE: Wait a minute, I got a right— what’s the cat trying 
to pull now? I’m leaving— I can’t stay? 

THE COURT: The court will be continued until tomorrow 
morning at ten o’clock for signing the certificate of contempt and 
to continue with the trial in respect to the other seven defendants. 

THE MARSHAL: Everyone please rise. 

MR. SCHULTZ: If the Court please, we have the jury to 
inform. 

THE COURT: Oh, yes, I’m glad you reminded me. 

MR. SCHULTZ: Will your Honor set a trial date for the 
defendant Seale? 

THE COURT: Yes. Yes. 

MR. SEALE: 1 demand an immediate trial right now. 

THE MARSHAL: Sit down, please. Come to order. 

MR. SEALE: I demand an immediate trial right now. 

THE COURT: Yes, we will give you a trial date. 
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MR. SEALE: I am talking about now. I don’t want to be taken 
out. I have a right to go through this trial. 

THE COURT: A mistrial has been declared with respect to you, 
sir. Your trial will be conducted on April 23, 1970, at ten o’clock 
in the morning. 

MR. SEALE: I want it immediate, right now, though. 

THE COURT: I am sorry, I con’t try two cases at one time, sir. 

(The following proceedings were had herein, in open court, 
within the presence and hearing of the jury:) 

THE COURT: Ladies and gentlemen of the jury, I deeply regret 
having to keep you confined in the jury room this long, but there 
were matters that the Court had to consider with the parties and 
counsel out of your presence. 

Since it is now nearly a quarter after four, we’ll be in recess 
until ten o’clock tomorrow morning. The usual orders not to talk 
with anybody about this case, or let anybody speak with you 
about it. Do not discuss the case among yourselves. Do not read 
the newspapers or any other journals. Do not listen to radio or 
television or look at television. If anybody attempts to talk with 
you about this case, please communicate with the United States 
Marshal, who will in turn, lay the matter before me. 

Mr. Marshal, the court will be in recess until ten o’clock 
tomorrow morning. 

THE MARSHAL: Everyone will please rise. 

MR. SEALE: [The marshals are carrying him through the door 
to the lockup.] I still want an immediate trial. You can’t call it a 
mistrial. I’m put in jail for four years for nothing? I want my 
coat. 

THE AUDIENCE: Free Bobby. Free Bobby. 

(Whereupon an adjournment was had at 4:15 o’clock p.m. until 
the following day, November 6, 1969, at the hour of 10:00 
o’clock, a.m.) 

December 4 , 1969 
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